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The Reader Writes 





Paid Voting Time 


Sir: 


In your May, 1950 issue of the LABor 
LAw JOURNAL, under the general heading of 
“Wages and Hours,” there appears, at 
page 651, an item entitled, “Wages Go on 
While Employees Vote.” In connection 
with this article, there appears, at page 652, 
a table purporting to show the law of the 
various states with regard to voting time. 
In this table, you indicate that an em- 
ployee in Illinois may not be docked for time 
spent at the polls on an election day. We 
believe this to be an incorrect interpreta- 
tion of the Illinois law, because the Su- 
preme Court of the State of Illinois has 
on two occasions held such a provision to 
be unconstitutional. 


The pertinent section of the statutes on 
Conduct of Elections and Returns provides 
(Illinois Revised Statutes, 1949, at Chap- 
ter 46, Section 17-15): 


“Any person entitled to vote at a general 
or special election or at any election at 
which propositions are submitted to a popu- 
lar vote in this State, shall, on the day of 
such election, be entitled to absent himself 
from any services or employment in which 
he is then engaged or employed, for a period 
of two hours between the time of opening 
and closing the polls; and such voter shall 
not because of so absenting himself be 
liable to any penalty, nor shall any deduc- 
tion be made on account of such absence 
from his usual salary or wages; Provided, 
however, that application for such leave of 
absence shall be made prior to the day of 
election. The employer may specify the 
hours during which said employee may ab- 
sent himself as aforesaid. Any person or 
corporation who shail refuse to an em- 
ployee the privilege hereby conferred, or 
shall subject an employee to a penalty or 
deduction of wages because of the exercise 
of such privilege, or who shall directly or 
indirectly violate the provisions of this sec- 
tion, shall be deemed guilty of a misde- 
meanor and be fined in any sum not less 
than fifty dollars ($50) nor more than three 
hundred dollars ($300).” 


However, the Supreme Court of the State 
of Illinois, in People v. Chicago Milwaukee 
and St. Paul Railway Company, 138 N. E. 
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155, 306 Ill. 486 (1923), held that although 
the Illinois legislature may validly au- 
thorize employees to-be absent from work 
on election day for a time sufficient in 
which to vote, a statute requiring an em- 
ployer to pay the employee for such time 
is unconstitutional in that it deprives the 
employer of his property without compensa- 
tion, denies him due process and equal pro- 
tection of the laws, interferes with his right 
to contract and is an improper exercise of 
police power. This Supreme Court deci- 
sion stands unchallenged today in the State 
of Illinois. 

A similar provision was contained in the 
Illinois Primary Election Act, which the 
Supreme Court of the State of Illinois held 
to be unconstitutional in McAlpine v. Dimick, 
157 N. E. 235, 326 Ill. 240 (1927). In Mc- 
Alpine v. Dimick, supra, at page 239, the 
court said: 

“The provision of Section 7, giving em- 
ployees the right to absent themselves from 
their employment for two hours on election 
day for the purpose of voting, without any 
deduction from their salaries or wages on 
account of such absence, is also unconsti- 
tutional, being a violation of Section 2, 
Article 2 of the Constitution.” 

The new Illinois Primary Act, Illinois 
Revised Statutes, 1949, Chapter 46, Sec- 
tion 7-42, omits from the comparable section 
any requirement as to the payment of sal- 
aries or wages. The pertinent section un- 
der the Primary Act reads: 


“Any person entitled to vote at such pri- 
mary shall, on the day of such primary, 
with the consent of his employer be entitled 
to absent himself from any service or em- 
ployment in which he is then engaged or 
employed for a period of two hours between 
the time of opening and closing the polls. 
The employer may specify the hours dur- 
ing which said employee may absent 
himself.” 

It appears rather conclusively, therefore, 
that in the State of Illinois an employee 
has the right to vote during working hours, 
but that the employer is not required to 
compensate the employee for time not 
worked during the voting day. 


Epwarp J. FAny 
ROCKFORD, ILLINOIS 


(Continued on page 751) 
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PICKETING 


and FREEDOM OF SPEECH 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


H4> the United States Supreme Court 
abandoned its identification of picket- 
ing with speech? Ten years ago, in Thorn- 
hill v. Alabama,’ the Court held peaceful 
picketing entitled to constitutional protec- 
tion as a phase of the right of free com- 
munication. Shortly thereafter, in a line of 
cases which we shall presently consider,’ the 
theory of the Thornhill case was greatly ex- 
panded; Mr. Justice Murphy’s holding and 
rationale became perhaps the most widely 
quoted and cited of all opinions in labor 
cases. ~Then, in 1942, the Court handed down 
a decision upholding a state-court injunc- 
tion against peaceful picketing,* and specula- 
tion again ran riot concerning the exact 
status of picketing under the Constitution. 
On the basis of the 1942 decision, many state 
courts wandered all over the constitutional 
map, some holding picketing entitled to con- 
stitutional protection in exactly the same 
circumstances in which others issued injunc- 
tions. Last year, the Supreme Court again 
approved a state-court injunction against 
peaceable picketing.* Last month, on May 8, 
the Court multiplied its precedents approv- 
ing state-court injunctions. In three separate 
cases it upheld the right of state courts to 


enjoin peaceable picketing which sought ob- 
jectives defined as unlawful by state statutes 
or common-law policies.* 


Once again, then, do these developments 
mean that the Court has abandoned the 
identification of picketing with speech? The 
answer, as it seems, must be a guarded “no 

but.” Many influences are at work. 
Times and the position of unions have 
changed since the Thornhill decision in 1940, 
State and national labor legislation, much 
of it affecting peaceable picketing, has ma- 
tured. Close examination of the nature and 
purposes of picketing has convinced many 
people, including members of the Court, that 
it is something less than accurate to consider 
picketing simply as a form of communica- 
tion. Perhaps that concept, once an arguably 
serviceable one, has become an obsolete im- 
pediment to balanced and serious govern- 
ment in the labor relations field. All these 
facts, speculations and possibilities find a 
place in the decisions handed down last 
month. An attempt will be made here to 
order them and to draw up a final account, 
orientating the new decisions in the light 
of the old. 





12 LABOR CASES { 17,059, 310 U. S. 88; cf. 
Carlson v. California, 2 LABOR CASES { 17,060, 
310 U. S. 106 (1940). : 

2 AFL v. Swing, 3 LABOR CASES { 51,112, 312 
U. S. 321 (1941); Bakery & Pastry Drivers v. 
Wohl, 5 LABOR CASES { 51,136, 315 U. S. 769 
(1942); Angelos v. Mesevich, 7 LABOR CASES 
{ 51,167, 320 U. S. 293 (1943). 

* Carpenters & Joiners Union v. Ritter’s Cafe, 
5 LABOR CASES { 51,137, 315 U. S. 722 (1942). 
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4 Giboney v. Empire Storage 4 Ice Company, 
16 LABOR CASES { 64,898 (1949), discussed in 
2 CCH Labor Law Reports (4th Ed.) { 14,020. 

5’ Hughes v. Superior Court; International 
Brotherhood of Teamsters v. Hanke; and Build- 
ing Service Employees’ Union v. Gazzam are 
reported in 18 LABOR CASES { 65,762-65,764, re- 
spectively. 
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RUITFUL understanding of the status 

of the “picketing-free speech” doctrine 
requires today, more than ever, a careful 
analysis of the nature and objects of the 
various forms of picketing. As Mr. Justice 
Frankfurter said for an undivided Court in 
the recently decided Hughes case:* “How- 
ever general or loose the expressions that 
found their way into opinions, the specific 
situations have controlled decisions [with 
respect’to the constitutional status of picket- 
ing].” Before analyzing the development of 
legal doctrine, certain classifications must be 
established. 

In its purely physical aspects, picketing is 
the act of patrolling for one or more of 
several diverse objectives. A main division 
may be established at the outset betweer 
peaceable picketing, on the one hand, and 
picketing conducted in a violent way or in a 
context of violence, on the other. Our main 
concern here is with peaceable picketing. 

Peaceable picketing may be engaged in 
at the main employment site by the em- 
ployees of the employer being picketed. 
When so conducted, it is usually called 
primary picketing. In primary picketing the 
pickets may be seeking a lawful end or an 
unlawful one. Picketing for the closed shop, 
by employees subject to the NLRA, pre- 
sents an example of primary picketing for 
an unlawful objective. Picketing in con- 
nection with a strike for higher wages, pro- 
viding that prestrike procedures have been 
met,’ presents an example of an almost uni- 
versally lawful objective. 

Now, as to the intermediate objectives and 
effects of such picketing, they will differ 
with surrounding circumstances. Customers 
of the picketed employer will be likely to 
think twice before entering upon the prem- 
ises, especially if they see a union agent 
busily engaged in taking down the license 
numbers of all who cross the picket line. 
Again, in view of both the informal and 
formal “solidarity” between all union mem- 
bers, the picket line may operate to keep 
employees of other employers from making 
pickups and deliveries at the struck plant. 
The picketing may also serve to inform the 
public of the existence of a labor dispute. 
All of these effects, it might be added, are 
inextricably interwoven into the fabric of all 
picketing. 

Peaceable picketing may also be engaged 
in by persons who have no employment 
relationship with the company or piant 


which is being picketed. If this picketing 
is not an integral part of a labor dispute 
with some other employer, it is generally 
called “stranger-picketing”—the picketing of 
an employer by strangers to the employment 
relationship. Like simple primary picketing, 
stranger-picketing may be in pursuit of a 
lawful objective or an unlawful one. The 
objective (for example, the closed shop) is 
unlawful if so declared by statutes or com- 
mon law; it is lawful if neither statutes nor 
common law have prohibited it. The inter- 
mediate objectives and effects of stranger- 
picketing are likely, in the nature of things, 
to be largely the same as the effects of 
primary picketing. There will be a tendency 
for employees and customers of the picketed 
employer to think twice before crossing the 
picket line, and, until the formal and in- 
formal bonds between fellow members of 
the labor movement which now exist are 
erased, union members are likely to refuse 
to make pickups or deliveries at the picketed 
premises. Once again, however, there is 
undoubtedly an element of publication in the 
picketing; people are apprised of the exist- 
ence of a dispute between the employer and 
the pickets. 

Where stranger-picketing is provoked, not 
directly by a dispute between the employer 
picketed and the picketing persons, but by a 
dispute between the pickets and some other 
employer, with whom the picketed employer 
does business, then we have the species of 
stranger-picketing which has come to be 
known as “secondary picketing.” Assume, 
for example, a primary dispute between em- 
ployer R and union U. Assume also that R 
sells machines to employer T. Now if, dur- 
ing the course of the dispute between U and 
R, U also pickets T, intending thereby to 
cause T to cease dealing with R, secondary 
picketing has occurred. The objects of U’s 
action here are generally the same as in the 
types of picketing already described. U 
would like to cause T’s employees to quit 
work, T’s customers to go elsewhere and 
employees of still other employers to refuse 
to enter upon T’s premises in the ordinary 
course of their employment (i. e., in making 
pickups, deliveries or, perhaps, incidental 
repairs to machinery bought by T from their 
employer). What we have in this type of 
case is often loosely called a “secondary boy- 
cott”—the widening of the area of a dispute 
te bring into it employers other than the 
one with which the union is primarily 
disputing. 





* Hughes v. Superior Court, footnote 5, above. 
™Section 8 (d) of the NLRA, for example, 
provides that notice must be given before a 
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strike may be called to terminate or modify 
an existing agreement. 
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Brief reflection on all these situations will 
reveal the following intermediate purposes, 
effects or objectives common in all picketing, 
whether primary, stranger or secondary in 
nature, regardless of the ultimate objective: 

(1) Publication of the existence of a dis- 
pute. 

(2) Influence directed to employees of the 
picketed employer, if any, causing or in- 
viting them to refuse to cross the picket line. 

(3) Similar invitation or influence directed 
to customers of the picketed employer or to 
employees of other employers who, in the 
normal course of their work, would enter 
upon the picketed premises. 


One fact which simply cannot be over- 
emphasized is that, except in extremely 
unusual circumstances, all of these char- 
acteristics of picketing are inextricably 
interwoven; classifiable for analytical pur- 
poses, it is simply absurd on any sensible 
basis to stretch the analytical tool into a 
description of reality. In the circumstances 
of our times it is impossible to say, with 
any degree of accuracy, that picketing may 
involve etther (1), or (2), or (3), on the one 
hand, or some combination of them, on the 
other. There are few if any businessess or 
plants so nicely situated with respect to the 
rest of society that picketing at the premises 
does not have more than one of the pur- 
poses or effects summarized above. Indeed, 
should there be a business site where just 
the first of these effects might accrue, there 
would be little point in picketing there. 
Picketing would be virtually,a useless de- 
vice in such circumstances. Mere publication 
of the facts of a dispute is not enough. As 
we shall soon see, recognition of the truth 
of this assertion has played no small part 
in the Supreme Court’s more recent attitude 
toward regulation of picketing. 


JNTERESTINGLY enough, in its “picket- 

ing-free speech” decisions, the Supreme 
Court has held all but one of the major 
types of picketing both immune to state 
regulation and, later, subject to such regula- 
tion. The one type with respect to which 
the Supreme Court has remained constant 
is primary picketing for a lawful objective. 
That type, the Supreme Court held in the 
Thornhill case, is immune to blanket prohibi- 
tion by the states; and none of the Court’s 
subsequent holdings has drained the strength 
of that decision. Careful attention to the 
Thornhill case therefore seems worth while. 


In connection with a strike called by an 
AFL union which represented practically 
all of the Brown Wood Preserving Com- 
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pany’s employees, two picket posts of six 
to eight men each were maintained around 
the plant, located in Alabama. No overt acts 
of intimidation or violence occurred. Byron 
Thornhill, one of the more active pickets, 
was nevertheless arrested and convicted of 
violating an Alabama statute which made it 
impossible to engage in any kind of picket- 
ing. The statute forbade any person to sta- 
tion himself about a place of business “with 
the intent of influencing, or inducing other 
persons not to trade with, buy from, sell to, 

. or be employed by .. . [the picketed 
company ].” It also provided that “any per- 
sons . . . who picket the works or place 
of business of ... other persons ... for 
the purpose of hindering, delaying, or inter- 
fering with or injuring any lawful business 
or enterprise of another, shall be guilty of a 
misdemeanor.” 

Mr. Justice Murphy, who wrote the opin- 
ion for the Court in the Thornhill case, first 
associated picketing with speech by stating: 
“In the circumstances of our times the dis- 
semination of information concerning the 
facts of a labor union dispute must be re- 
garded as within that area of free discussion 
that is guaranteed by the Constitution.” 
Then he noted that “one or the other of 
the offenses [defined in the Alabama statute ] 
comprehends every practicable method where- 
by the facts of a labor dispute may be 
publicized in the vicinity of the place of 
business of an employer.’’ Having thus asso- 
ciated picketing with speech, and having 
designated picketing as labor’s device for 
providing “free discussion concerning the 
conditions in industry and the causes of 
labor disputes,” Mr. Justice Murphy struck 
down the Alabama statute as on its face a 
comprehensive and unqualified invasion of 
the right of free speech. 

In 1941, not quite a year after the Thorn- 
hill decision, the Court applied its “picketing- 
free speech” rule to a case involving 
stranger-picketing. An AFL union, unsuc- 
cessful in an attempt to organize the em- 
ployees of a beauty parlor in Illinois, picketed 
the premises. On suit by Swing, the owner, 
for an injunction against the picketing, the 
Illinois courts had ruled that the picketing 
was enjoinable because there was no em- 
ployment relationship between the pickets 
and the owner of the beauty parlor. Speak- 
ing for the United States Supreme Court, 
in reviewing the action of the Illinois courts, 
Mr. Justice Frankfurter put the question 
thus: “Is the constitutional guarantee of 
freedom of discussion infringed by the com- 
mon law policy of a state forbidding resort 
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to peaceful persuasion through picketing 
merely because there is no immediate employer- 
employee dispute?” (Italics supplied.)* The 
answer was in the affirmative. Striking down 
the action of the Illinois courts, the Justice 
declared: “A state cannot exclude working- 
men from peacefully exercising the right of 
free communication by drawing the circle 
of economic competition between employers 
and workers so small as to contain only an 
employer and those directly employed by him.” 


A similar approach was utilized to vitiate 
state action in two cases coming to the 
Supreme Court in 1942 and 1943. One of 
these, the Angelos case,’ involved stranger- 
picketing of an establishment operated by a 
proprietor and former employees who had 
been made “partners” prior to the picketing. 
The second, the Wohl case,” involved picket- 
ing of the places of business of suppliers 
to and purchasers from self-employed bakery 
peddlers in New York. Nothing new in the 
way of rationale was added by the Angelos 
case. In the Wohl case, however, a curious 
hint was planted. Speaking for the Court, 
Mr. Justice Jackson just barely suggested 
that a different decision might have been 
forthcoming had the New York Court of 
Appeals approved the injunction against the 
picketing on the ground that it was for the 
unlawful objective of unionizing  self- 
employed persons.“ This “plant” in the 
Wohl case weighs heavily in the rationale of 
the more recent Supreme Court decisions, 
to which we now turn. 


HE FIRST of the cases indicating an 

ebb from the high tide of privilege 
accorded picketing by the Thornhill, Swing, 
Wohl and Angelos cases was the Ritter’s Cafe 
case.” There, besides calling picketing 
everything but speech, the Court repeated, 
per Mr. Justice Frankfurter, that a state 
may not draw the boundaries of a dispute 
so narrowly as to encompass only the 
employer-employee relationship, and then 
outlaw all picketing outside those boundaries ; 
but, the Justice went on to say, the states 
may still draw some boundaries. The 
boundary approved in the Ritter case was 


an industrial one. The Carpenters’ Union, 
in a dispute with a building contractor, 
picketed a restaurant owned by one Ritter, 
for whom the contractor was erecting a 
building. Thus the dispute, centered upon 
working conditions in one industry, was 
carried over into another. As a consequence 
of the picketing by the Carpenters’ Union, 
Ritter’s restaurant employees, with whom no 
dispute previously existed, went on strike; 
union truck drivers refused to make de- 
liveries; and members of other unions re- 
fused to patronize the restaurant. The Texas 
courts held the union’s action a violation of 
the state antitrust law, and the United States 
Supreme Court refused to apply the “picket- 
ing-free speech” doctrine to upset their 
ruling. It said: “Restriction of picketing to 
the area of the industry within which a 
labor dispute arises leaves open to the dis- 
putants other traditional modes of com- 
munication. To deny to the states the power 
to draw this line is to write into the Con- 
stitution the notion that every instance of 
peaceful picketing—anywhere and under any 
circumstances—is necessarily a phase of the 
controversy which provoked the picketing. 
Such a view of the Due Process Clause 
would compel the states to allow the dis- 
putants in a particular industrial episode to 
conscript neutrals having no relation to 
either the dispute or the industry in which 
it arose.” 

One may be pardoned for questioning the 
accuracy of the statement that Ritter was a 
neutral, “having no relation to either the 
dispute or the industry in which it arose.” 
But, be that as it may, a clear implication 
of the Ritter case, viewed against the back- 
ground of Thornhill, Swing, Wohl and 
Angelos, was that the states were privileged 
to outlaw only such picketing as crossed the 
boundary lines of the industry in which the 
dispute originally arose. This, at any rate, 
was the reaction of most students of the 
law of labor relations. Many state courts, 
however, took a different view. Reasoning 
from the Ritter case, they concluded that 
picketing might still be enjoined if it hap- 

(Continued on page 743) 





* AFL v. Swing, footnote 2, above. 

* See footnote 2, above. 

1° See footnote 2, above. 

11 Counsel for the complainants in the Wohl 
case suggested to the Supreme Court that the 
New York court’s injunction against the picket- 
ing was based on New York policy holding the 
organizing of self-employed persons to be an 
unlawful objective. As authority for this view, 
counsel cited the following statement about the 
New York court’s decision from a subsequent 
decision of the same court: ‘We held [in 
the Wohl case] that it was an unlawful labor 
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Objective to attempt to coerce a peddler em- 
Ploying no employees in his business ahd mak- 
ing approximately thirty-two dollars a week, 
to hire an employee at nine dollars a day for 
one day a week.’’ Instead of dismissing coun- 
sel’s suggestion as irrelevant, Mr. Justice Jack- 
son said only that ‘‘this lacks the deliberateness 
and formality of a certification, and was uttered 
in a case where the question of the existence 
of a right to free speech under the Fourteenth 
Amendment was neither raised nor considered.”’ 
See 5 LABOR CASES { 51,136 at p. 51,246. 
12 See footnote 3, above. 
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PROPOSALS 





Social Security 


The Senate Finance Committee has re- 
ported, with amendments, the social security 
bill (H. R. 6000) passed by the House last 
October. Senator George, chairman of the 
committee, expects that it will be passed 
with little delay. Major provisions agreed 
upon by the committee are summarized below: 


Taxes 


The present one and one-half per cent tax 
rate would be retained for another five 
years. The rate is to rise to two per cent 
in 1956; two and one-half per cent in 1960; 
three per cent in 1965; and three and one- 
quarter per cent in 1970. The self-employed 
who are to be covered would pay one and 
one-half times the regular rate. 


The present $3,000 limit on taxable wages 
was retained in contrast with $3,600 under 
the House bill. 


Benefits 


A greater increase in old-age and surviv- 
ors insurance benefit payments is provided 
for by the Senate committee report than in 
the House bill. Persons already receiving 
benefits would have their monthly benefits 
increased on the average of about ninety 
per cent. Increases would range from about 
sixty per cent for highest benefit groups to 
over 100 per cent for low benefit groups. 
The present average primary benefit of ap- 
proximately $26 per month for a retired in- 
sured worker would be increased to about $49. 


An alternative formula is provided for 
persons retiring in the future which would 
be’ applicable to those who have at least 
six quarters of coverage after 1950. The 
resulting benefits would be approximately 
double the average benefits payable under 
existing law. The committee’s formula is 
fifty per cent of the first $100 of average 
monthly wages, plus fifteen per cent of the 
next $150 (based on the maximum wage 
and tax base of $3,000 per year). The maxi- 
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mum monthly payment would be $150 as in 
the bill passed by the House. 

The average wage of an insured worker 
would be computed the same as under pres- 
ent law, except that if a bigger benefit would 
result, the individual’s average would be 
computed over the period following 1950, 
rather than from 1936 on, provided he had 
six quarters of coverage after 1950. 

Future eligibility requirements are greatly 
liberalized by requiring quarters of coverage 
for only one half of the number of quarters 
since 1950 (with a minimum of six quarters 
required), but the quarters of coverage may 
include those worked before 1951. This 
would enable many persons already aged 
to draw retirement benefits immediately if 
they had coverage in the past, and would 
also enable the newly covered groups to 
qualify more quickly. 

The committee concurred in the House 
provision which permits a beneficiary to 
earn up to $50 a month in covered employ- 
ment without loss of benefits. 

The provisions for total and permanent dis- 
ability insurance contained in the House bill 
were not adopted by the Senate committee. 


Coverage 


The Senate committee agreed to cover 
nonfarm self-employed persons if self-em- 
ployment yields an annual net income of at 
least $400, except for physicians, lawyers, 
dentists, osteopaths, chiropractors, optome- 
trists, Christian Science practitioners, na- 
turopaths, professional engineers, veterinarians 
and. architects. (The House bill had ex- 
tended coverage to naturopaths, architects 
and professional engineers, but had excluded 
publishers from coverage.) 


Borderline agricultural labor would be 
covered, except services in connection with 
the operation and maintenance of ditches, 
canals, reservoirs or waterways not owned 
or operated for profit and used exclusively 
for supplying water for farming purposes. 
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Also covered are regularly employed agri- 
cultural workers on farms (defined as em- 
ployed by a single employer for at least 
sixty days in a calendar quarter and receiv- 
ing cash wages of at least $50 during the 
quarter), including “sharecroppers.” 


Full-time life insurance salesmen and 
agent-drivers are designated as employees. 
Part-time agents, brokers and one-case men 
are still excluded. Otherwise, the committee 
retained the present definition of “employee.” 


Employees of religious denominations and 
organizations owned and controlled by a 
religious denomination would be excluded, 
but the denomination would be given an 
opportunity to obtain coverage for its em- 
ployees on a voluntary basis. Ministers and 
members of religious orders would continue 
to be excluded. Other nonprofit employ- 
ment would be covered on a compulsory 
basis both as to employers and employees. 
(The House bill covered all nonprofit em- 
ployment on a compulsory basis as to employ- 
ees, but on a voluntdry basis as to employers. 
If the employer would not pay the tax, the 
employees would receive only half-wage 
credits.) 

Also covered would be domestic workers 
if not in a farm home and if employed by 
a single employer for at least twenty-four 
days in a calendar quarter period with cash 
wages of at least $50 during the quarter. 


State and local government employees 
would be covered only if the state enters 
into an agreement with the federal govern- 
ment. Public employees under a retirement 
system, however, would be excluded. 


Coverage would be extended to federal 
civilian employees not under an existing 
retirement system, except certain policy- 
making committee members who would gen- 
erally be employed for only short periods. 
Some 100,000 employees serving under tem- 
porary appointment pending final determi- 
nation of eligibility for permanent or indefinite 
appointment would be covered. 


United States citizens employed outside 
the United States by an American employer 
would be covered. Similarly, employment 
in the Virgin Islands would be covered and 
also in Puerto Rico, if requested by the 
Puerto Rican legislature. 


All coverage provisions would become 
effective January 1, 1951. 


Antimonopoly Bill 


The Senate Judiciary Committee is con- 
sidering a bill passed by the House (H. R. 
2734) which would amend Section 7 of the 
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Clayton Act to prohibit a corporation from 
acquiring, directly or indirectly, the assets 
of another corporation if the effect of the 
transaction would tend substantially to lessen 
competition or create a monoply. Businesses 
now regulated by the Department of Agri- 
culture, Civil Aeronautics Authority, Fed- 
eral Communications Commission, Federal 
Power Commission, Interstate Commerce 
Commission and Securities and Exchange 
Commission would be exempt. 


The bill is designed to close a loophole 
in the Clayton Act. As brought out in the 
House report (Report No. 1191, August 4, 
1949), the steady growth of concentration 
in the American economy has been due in 
considerable part to mergers, acquisitions 
and consolidations; and the , outstanding 
characteristic of the merger movement has 
been for a larger corporation to buy out a 
small company, rather than for smaller com- 
panies to combine in order to compete more 
effectively with larger rivals. 


At the time Congress enacted the Clayton 
Act in 1949, most acquisitions took the form 
of stock purchases. In the first place, it 
was easier. The prevailing method of pro- 
moters in bringing about huge consolidations 
was to form a holding company, which would 
then issue in its own name large amounts 
of stock. Part of the issued stock was used 
to pay the owners of the separate companies 
absorbed in the consolidation. 


Section 7 of the Clayton Act was intended 
to prevent monopoly by forbidding the first 
step. It prohibited a corporation from ac- 
quiring the capital stock of a competitor 
where the effect “may be to substantially 
lessen competition between the corporation 
whose stock is acquired and the corporation 
acquiring the stock, or to restrain such 
commerce in any section or community, or 
tend to create a monopoly in any line of 
commerce.” 


Thereafter industry stopped relying heav- 
ily on stock acquisitions and turned to out- 
right purchase of assets. In 1926, the 
Supreme Court, in a decision covering three 
Section 7 cases, declared that if the acquir- 
ing corporation had used its stock purchases 
to secure title to the physical assets of the 
acquired corporation before the Federal 
Trade Commission issued its complaint, an 
order by the Commission was improvident. 
(Federal Trade Commission v. Western Meat 
Company, Thatcher Manufacturing Company 
v. Federal Trade Commission, and Swift & 
Company v. Federal Trade Commission, 272 
U. S. 554-564.) 

(Continued on page 749) 
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The “Regular Rate” of Pay 
Definition — Its Advantages 





By WM. R. McCOMB 


Administrator, Wage and Hour and. Public 
Contracts Divisions, Department of Labor 


LTHOUGH it is too early yet to report 

on the basis of enforcement findings 
since January 25, the effective date of the 
amendments to the Fair Labor Standards 
Act, I am confident that the clarification of 
“regular rate” of pay problems provided for 
by the amended Section 7 of the act will 
have the effect of increased compliance with 
the act’s overtime provisions as well as 
improved labor-management relations in the 
general application of the act. 


Personally, I regard the incorporation of 
specific “regular rate” language in the act 
itself as the culmination of a long-sought 
effort. The eleven years of enforcement of 
the act prior to the Fair Labor Standards 
Amendments cleariy demonstrated the need 
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for specific language on this vital subject, 
and I so pointed out in my recommendations 
to the Congress. The former bald require- 
ment that an employee’s overtime compen- 
sation must be computed on the basis of at 
least time and one half his “regular rate” 
of pay, with the term “regular rate” not 
defined in the act, each year resulted in in- 
creased problems of interpretation, causing 
unwitting violations by well-meaning em- 
ployers, and often strained employer-employee 
relationships. 


Of course, it may be that even the amended 
Section 7 will not prove to be entirely ade- 
quate, but it is immediately obvious that 
its specific enumeration of seven types of 
payments to employees as the only types 
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which may be excluded from determination 
of the “regular rate” of pay should eliminate 
a considerable area of doubt with respect 
to application of the act’s overtime com- 
pensation provisions. And, by classifying 
these seven types of payments as either 
creditable or noncreditable toward overtime 
compensation that may be due an employee 
under the act, employers and employees 
now are provided with clear-cut guidance 
relative to their obligations and rights under 
the act’s overtime provisions. 


Of significance only in the case of an 
employee who works overtime—after forty 
hours in a workweek—the question of which 
payments to an employee must be taken 
into consideration in determining his “regular 
rate” of pay has proved complex through- 
out the history of the act because of the 
many and varied types of payments made 
by industry. Through administrative inter- 
pretation and extensive litigation over the 
years since the act took effect in 1938, the 
term “regular rate” had been defined within 
fairly clear limits, with the result that both 
employers and employees had general guid- 
ance with respect to which payments affected 
the “regular rate” and, consequently, com- 
pensation for overtime hours of work. How- 
ever, the absence of a precise definition in 
the act itself remained a hazard to compliance 
and unruffled employer-employee relations, 
as the celebrated longshoremen’s “overtime 
on overtime” employee suits clearly demon- 
strated. 

These suits, it will be remembered, were 
brought by some East Coast longshoremen. 
Specifically at issue was whether higher 
rates—“overtime” under their contracts— 
paid to longshoremen for work at night, 
and on Saturday afternoons, Sundays and 
holidays, were to be included in their “regu- 
lar rate” of pay for overtime compensation 
purposes under the act. In its decision in 
these cases, the Supreme Court distinguished 
between such payments and overtime pay- 
ments within the meaning of the act. It 
held that overtime payments under the act 
are payments made for work in excess of 
bona-fide daily or weekly standard lengths 
of time previously worked in the day or 
week, while the payments under the long- 
shoremen’s contracts were premiums paid 
for work at night or on week ends, or 
holidays. 


Public Law 177 


Long-standing collective bargaining agree- 
ments and employer pay practices were’ 
immediately affected in many industries where 
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premium payments were made for work 
during certain hours of days without respect 
to the number of hours previously worked 
in a day or workweek. It was to meet this 
effect of the decision in the longshoremen’s 
suits that the Congress enacted Public Law 177. 
This law, approved July 20, 1949, and retro- 
active in effect, was intended “to clarify the 
evertime compensation provisions of the 
Fair Labor Standards Act” by specifying 
that certain payments at time and one half 
or more could be treated as overtime under 
the act. For the first time, the Fair Labor 
Standards Act was provided with at least 
a partial definition of “regular rate,” with 
the result that many major problems in 
enforcement of the act arising from the 
longshoremen’s cases were alleviated. 

In enacting the general amendments to 
the act which took effect on January 25, 
1950, the Congress incorporated the provi- 
sions of Public Law 177 with other clarify- 
ing provisions, including some which I had 
recommended with respect to “regular rate” 
problems. Essentially, the amended Sec- 
tion 7 of the act is intended to eliminate 
such problems through its provision that 
the “regular rate” of an employee “shall be 
deemed to include all remuneration for em- 
ployment paid to, or on behalf of, the em- 
ployee,” excepting only seven types of 
payments specifically described. Thus, a 
general “regular rate” definition was pro- 
vided for the act. 


Payments Excluded 
from ‘‘Regular Rate’’ 


The seven types of payments described 
are themselves separated into two categories. 
In one group are placed three types of pay- 
ments which are regarded as overtime pay- 
ments. The other four are not so character- 
ized. Accordingly, while all seven types of 
payments are excluded from the “regular 
rate,” the three types which are held to be 
overtime payments are, in addition, credit- 
able toward overtime compensation which 
may be due an employee under the act. 


The four types of payments which are 
neither included in the “regular rate’ nor 
creditable toward overtime compensation 
due under the act may be described gener- 
ally as being payments of the kind which 
are unrelated to an employee’s hours of 
work, or are payments not necessarily based 
on or measured by hours of work. These 
payments include most bonuses paid in the 
nature of gifts at Christmas or other special 
occasions; payments made for certain occa- 
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sional periods when no work is performed, 
for travel or other expenses incurred in be- 
half of the employer; payments made under 
specified profit-sharing plans, welfare plans, 
and thrift and savings plans; and “talent 
fees” in the radio and television industries. 

During the course of the years, my prede- 
cessors and I have been confronted with 


in excess of either eight in a day or forty 
in a workweek, or in excess of the em- 
ployee’s normal or regular working hours. 
In specifically providing that such pay- 
ments are overtime payments within the 
meaning of the act, the amendments stipu- 
late that the employer may take credit for 
them toward overtime pay that may be due 


various problems involving 
payments of this kind. De- 
pending upon the circum- 
stances and basis of their 
payment, some such pay- 
ments were held to be a 
part of wages and therefore 
were required to be included 
in determining an em- 
ployee’s “regular rate” for 
overtime compensation pur- 
poses under the act, while 
others had been excluded 
as unrelated to wages or 
hours worked. 


Through the incorpora- 
tion in the act itself of 
definite provision for the 
treatment of various pay- 
ments, as I had recom- 
mended, I expect to find less 
friction between employers 
and employees on this subject, 
as well as improved compli- 
ance with the act’s overtime 
pay provisions. Briefly, it 
may be said that the types of 
payments which fall in 
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by the President to his 
present position, Mr. Mc- 
Comb began his service 
with the Labor Department 
as Assistant Administrator 
of the Public Contracts 
Division. When that Divi- 
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to the same employees under 
the act for work in excess 
of forty hours in the same 
workweek. This permits 
employers and employees 
to continue in effect a num- 
ber of different agreements 
and pay practices under 
which they have operated 
for some time. 


Three Special 
Exceptions 


In addition to this spelled- 
out treatment of seven types 
of payments, the amended 
Section 7 of the act pro- 
vides three special excep- 
tions from the general 
“regular rate” of pay prin- 
ciples. Through these ex- 
ceptions, the Congress 
sought to make provision 
for some less usual types of 
situations. 


One such exception is in- 





these four classifications 
described in the amended 


York. 
act are those held to’ be em- 





struction business in New 


tended to accommodate 
employers and employees in 
situations where the duties 








ployer and employee trans- 

actions of a kind which do 

not materially affect rates of pay 
which overtime pay must be computed. 


upon 


Equally important aids toward improved 
employer-employee relationships, as well as 
improved compliance with the act’s pro- 
visions, are the amended Section 7 provi- 
sions dealing with the three types of pay- 
ments which are held to be overtime pay- 
ments because of their relationship to hours 
worked. These are: (1) payments at time 
and one half or more for work on Saturdays, 
Sundays, holidays or regular days of rest, 
or on the sixth or seventh day of the work- 
week; (2) payments at time and one half 
or more for work outside of an established 
basic, normal or regular workday (of no 
more than eight hours) or workweek (of no 
more than forty hours); and (3) payments 
at a premium rate for certain hours worked 
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of the employee necessitate 
irregular hours of work. 
Under certain conditions, this exception per- 
mits the employer and employee to enter into 
an agreement that provides the employee with 
a guaranteed fixed minimum weekly pay 
that covers both straight-time and overtime 
work for a specified number of hours which 
may not exceed sixty hours. Thus, the em- 
ployee would be assured of a fixed minimum 
pay while the employer would have the 
assurance that, other than in weeks when 
the maximum number of contract hours is 
exceeded, his wage bill would be a fixed 
amount. 

Another exception sets up specified condi- 
tions under which a simplified method is 
permitted for computing overtime pay for 
employees who are paid on the basis of piece 
rates, or who work at two or more kinds of 
work at different hourly or piece rates. This 


(Continued on page 750) 
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WHEN GOVERNMENT AGENCIES ARE INCONSISTENT IN THEIR DEFINITIVE 


ISPUTES arising over disagreements 

of definition continue to cause as much 
discord between employers and unions as 
does lack of agreement over specific issues 
of wages, hours and working conditions. 
One of these recurring disputes is over the 
definition cf “employee.” 


With the increase in union membership 
and the growth of competing forms of 
union organization (craft v. industry), the 
field of expansion was limited and compe- 
tition for representation rights grew. The 
employer was caught in the middle, accept- 
ing the principle of unionism but attempting 
to retain control over management func- 
tions by preventing organization of certain 
groups of employees he felt should be out- 
side the union’s jurisdiction. The employer 
believed that employees who represented 
management or who carried out manage- 
ment functions should be free to act for 
management without being under any 
union influence. 


The Fair Labor Standards Act, by infer- 
ence at least, followed a partial division on 
the principle that executive, administrative 
or professional employees were a group 
apart from straight production and mainte- 
nance employees. During the war period, 
the War Labor Board accepted this divi- 
sion in principle under the Wage Stabiliza- 
tion Act, wherein wage questions relating 
to executive, administrative and professional 
employees were separated from those in- 
volving other employees, and were proc- 
essed by the Salary Stabilization Division 
of the Treasury Department. 


What Is ‘Independent Contractor’’? 


The National Labor Relations Act, as 
amended in 1947, defined in Section 2 “em- 
ployees” for whom the employer is required 
to bargain, by elimination: excluding agri- 
cultural labor, domestic servants, an indi- 
vidual employed by his parent or spouse, 
supervisors, employees subject to the Rail- 
way Labor Act and independent contrac- 
tors. The status of professional employees 
was clarified by definition in Section 2, sub- 
section (12) and by regulation in Section 
9 (b). “Supervisors” were also defined in 
Section 2, while independent contractors 
were not, apparently on the assumption they 
were not “employees” and therefore did not 
require definition. This omission merely 
shifted the argument forward one step. 
The argument continued over disagreement 
in the definition of independent contractor. 


Under the Wagner Act, the Supreme 
Court’ held that ordinary tests of the law 
of agency could be ignored by the National 
Labor Relations Board in determining 
whether or not particular individuals were 
“employees” within the meaning of the act. 
The Court therefore refused to consider the 
question of whether certain individuals 
deemed by the Board to be “employees,” 
were not in fact and in law indenerdent 
contractors. The House version of the bill? 
to amend the Wagner Act therefore ex- 
cluded independent contractors from the 
definition of “employees.” 


In reporting out the bill,* the House Com- 
mittee on Education and Labor stated: 





1 NLRB v. Hearst Publications, Inc., 8 LABOR 
CasEs { 51,179, 322 U. S. 111 (1944). 
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2H. R. 3020. 
* Reported out April 11, 1947. 
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Labor Board and now Secretary-Manager, Oregon Coast Operators 





POLICY, WE WONDER WHETHER WE HAVE ONE GOVERNMENT OR MANY... 








“ ‘Independent contractors’ undertake to do 
a job for a price, decide how the work will 
be done, usually hire others to do the work, 
and depend for their income not upon 
wages, but upon the difference between 
what they pay for goods, materials, and 
labor and what they receive for the end 
result, that is, upon profits. It is incon- 
ceivable that Congress, when it-passed the 
act, authorized the Board to give to every 
word in the act whatever meaning it wished. 
On the contrary, Congress intended then, 
and it intends now, that the Board give to 
words not far-fetched meanings but ordi- 
nary meanings. To correct what the Board 
has done, and what the Supreme Court, 
putting misplaced reliance upon the Board’s 
expertness, has approved, the bill excludes 
‘independent contractors’ from the definition 
of employee.” 

Experience has shown that in at least 
some areas and some industries, the express 
wishes of the House have not been carried out. 


Union Problem 


I can speak only for the employer mem- 
bers of the industrial relations association 
which I represent. These employers oper- 
ate logging and sawmill enterprises in the 
fir lumber industry of western Oregon. The 
number of employees ranges from a dozen, 
at small logging operations, up to four or 
five hundred in the mill and woods. Many 
of these employers contract a part of their 
logging operation, or may contract truck 
hauling of logs or lumber. Some of the em- 


ployer members are themselves independ- 
ent contractors, under contract with other 
association members or with firms outside 
of the association. 


Since the employees at most of the oper- 
ations are organized and represented by 
either of the two large lumber unions, the 
union pressure to expand the bargaining 
unit covered by working agreements is con- 
stant. The approach overlooks no openings. 
The exclusion from the unit of executive, 
professional and administrative employees 
is objected to on the basis that they may 
work more than twenty per cent of their 
time on work normally done by employees 
represented by the union. The exclusion of 
supervisors is likewise objected to if they 
do any manual labor, even in emergencies 
(although this extreme varies from one 
local union to another). For example, the 
foremen and supervisors of a lumber oper- 
ator in southeastern Oregon were each pre- 
sented by the union with a pair of clean, 
white cotton gloves with the admonition 
to “keep them clean.” The NLRA restric- 
tion upon “guards” is objected to by argu- 
ing that the lumber industry seldom arms 
its protective employees or places them in 
uniform; therefore a distinction should be 
made between “guards” and “watchmen,” 
with watchmen coming under the bargain- 
ing unit. The Board has clearly defined 
the types of excluded protective personnel 
with its “50% rule,” holding that employees 
who act as watchmen more than fifty per 
cent of their time are excluded as “guards.” * 





* Steelweld Hquipment Company, Inc. and 
IAM, 76 NLRB —, No. 116; St. Paul & Tacoma 
Lumber. Company and IWA-CIO, 2 CCH Labor 
Law Reports (4th Ed.) { 8615, 81 NLRB —, No. 
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76; Coast Pacific Lwmber Company, LSW-AFL, 
and the Operating Engineers (AFL), 20-RC-413, 
20-RC-424. r 
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There have been objections also where 
the employer has contracted out part of 
the existing production, or has contracted 
for additional production involving no de- 
crease in original employment. There is 
immediate objection that the employer is 
attempting to reduce the size of the bar- 
gaining unit and reduce union membership. 
There is seldom recognition of the eco- 
nomic factors, whereby the parent com- 
pany is attempting to strengthen its own 
economic position, one of the direct results 
being greater security of emiployment for 
employees represented by that union. 


Opposition to Contracting 


The two major unions in the fir belt are 
the International Woodworkers of America, 
affliated with the Congress of Industrial 
Organizations, and the Lumber and Saw- 
mill Workers Union, affiliated with the 
United Brotherhood of Carpenters and 
Joiners, AFL. 

During the war, the efforts of these unions 
to discourage the practice of contracting 
were supported by the West Coast Lumber 
Commission, an agency of the War Labor 
Board. 


The commission ruled (with employer 
representatives dissenting) that contractors 
and subcontractors must “comply with” the 
collective bargaining agreement of the par- 
ent company.’ The employers appealed this 
decision and the provision was later 
amended to require contractors and sub- 
contractors “to maintain” the same stand- 
ards of hours, wages and working condi- 
tions as exist at the parent company.‘ 
Although the directive order set forth six 
conditions and exceptions, no effort was 
made to exclude coverage of an independent 
contractor. The WCLC directive order is 
now in effect in many collective bargaining 
agreements, although employers believe it 
violates the rights of an individual operator 
and his employees of determining working 
conditions without restrictions imposed by 
third parties. 

In practice, very little meaning is given 
to Section 7 of the NLRA, which was pre- 
sumed to guarantee employees the right to 
arrange their own collective bargaining pro- 
cedures and, by inference at least, guarantee 
each employer the right to negotiate wages, 
hours and working conditions with any 


such labor organization selected by his own 
employees. 

The record of contractor relationships 
handed down by the National Labor Rela- 
tions Board is not definite enough or con- 
sistent enough to allow an employer to 
forecast with any degree of certainty 
whether his contractors are his own em- 
ployees or in fact separate employers. It 
leaves a fertile field for labor disputes. 


Wage-Hour Division's View 


The determinations of other federal and 
state agencies apply different tests than does 
the NLRB. The Wage-Hour Division, for 
example, is understandably influenced by 
the ease or difficulty of obtaining compli- 
ance with minimum-wage or overtime 
orders; however, this does not always ap- 
pear to be a consistent guide for determining 
whether the contractor involved is an inde- 
pendent operator under contract or a “super- 
visor” of employees of the parent company. 

Although I have been informed by an 
officer of the Wage-Hour Division that the 
agency uses a list of “100 questions” in de- 
termining the status of contractors, I have 
never seen such a list in writing. An ap- 
proach to a specific delimitation is incorpo- 
rated in recent regulations issued by 
Wage-Hour, however, wherein precedents 
established by the Supreme Court are sum- 
marized by stating that “The Supreme 
Court ["] has made it clear that there is no 
single rule or test for determining whether 
an individual is an employee or an inde- 
pendent contractor, but that the ‘total situa- 
tion controls’. In general an employee, as 
distinguished from a person who is engaged 
in a business of his own, is one who ‘fol- 
lows the usual path of an employer’ and is 
dependent on the business which he serves. 
As an aid in assessing the total situation 
the Court mentioned some of the character- 
istics of the two classifications which 
should be considered. Among these are: 
the extent to which the services rendered 
are an integral part of the principal’s busi- 
ness, the permanency of the relationship, 
the opportunities for profit or loss, the in- 
itiative, judgment or foresight exercised 
by the one who performs the services, the 
amount of investment, and the degree of 
control which the principal has in the situa- 
tion. The Court specifically rejected the 





®* WCLC Case No. 111-9845-D, L-256 (1944). 
*WCLC Case No. 111-8422-D, Supplemental 
Directive Order (July 20, 1945). 


1 Rutherford Food Corporation v. McComb, 12 
LABOR CASES { 51,254, 331 U. S. 722; VU. 8. v. 
Silk and Harrison v. Greyvan Lines, 331 U. S. 
704; Bartels v. Birmingham, 332 U. S. 126. 
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degree of control retained by the principal 
as the sole criterion to be applied.” * 


This explanation of policy would have 
been more helpful without the next paragraph 
following it in the Wage-Hour Bulletin, 
which proceeded to set up a specific example 
with three situations present: (1) where 
right to or ownership of the land or the 
timber is held by the parent company, (2) 
where the “crew boss has no very substan- 
tial investment in tools or machinery used” 
and (3) where the crew does not “transfer 
its relationship as a unit” from the parent 
company or from one company to another. 
If all three situations are present, the Wage- 
Hour Division will consider the crew boss 
and the employees working under him as 
employees of the parent company. 


In the fir lumber industry on the west 
coast, the common practice in logging con- 
tracts is (1) for the parent company to own 
the timber, (2) for the amount of invest- 
ment to vary considerably, dependent upon 
the size of the operation and the stages of 
work performed, and (3) for the contractor 
to hire a new crew or increase or decrease 
the size of the crew according to work re- 
quirements under the new contract. 


A literal application of this Wage-Hour 
example could prevent nearly -all logging 
contractors from being considered inde- 
pendent, In the first place, if ownership or 
control of the timber by the parent com- 
pany did not exist, then the “contractor” 
would himself be the owner and would not 
be a contractor. In the second place, the 
amount of investment will be large for a 
large operation carrying one or more “sides” 
from the felling and bucking of the timber, 
yarding, loading and hauling to the con- 
centration yard, log dump or mill. If the 
contract is only for falling and bucking, the 
investment in tools and equipment will be 
small for a small crew,.and probably would 
not be considered as “substantial.” In the 
third place, the criterion of “transfer of re- 
lationship as a unit,” may or may not occur 
even if the contractor completes one con- 
tract and accepts a new contract with the 
same company or with a different company. 

In this area, some contract loggers have 
changed crews as a unit while some have 
hired entirely new crews. In a recent nego- 
tiation session with a local union, their 
spokesman stated that in the Columbia 


Basin district it was common practice for 
a logging contractor to disband his crew 
upon completion of a contract and start a 
new contract with a new crew, with no 
carryover of seniority from the former job. 
Yet in the employer association in that area, 
there are many members who are logging 
contractors, some having individual working 
agreements and others having no such 
agreements but being covered automatically 
under the “contractors and sub-contractors” 
clause previously referred to. The Wage- 
Hour Division’s definition of “employees v. 
independent contractors” would not be con- 
sistent with practice or with the NLRB’s 
refusal to conduct a union-shop election on 
an over-all basis for all firms under the 
Columbia Basin Loggers joint working 
agreement, such as would be required under 
a literal application of the Wage-Hour Di- 
vision’s example. 


Disagreement 
Among Government Agencies 


Further inconsistencies arise from appli- 
cation of other federal and state laws cov- 
ering social security, transportation taxes, 
unemployment compensation taxes, work- 
men’s compensation, etc. Each agency ap- 
plies its own criteria and they frequently 
disagree among themselves. There are many 
cases in the lumber industry where the 
Social Security Tax Division of the Bureau 
of Internal Revenue requires payment of 
payroll taxes on contract truckers as being 
“employees,” while the Miscellaneous Tax 
Division of the Bureau of Internal Revenue 
has assessed and collected the transporta- 
tion tax from these same contract truckers 
as “independent contractors.” 


Statements presented to the Senate Fi- 
nance Committee in March, 1950, on behalf 
of lumber operators show that the problem 
is universal. An experience in the north- 
western pine area is typical:*’ “A small 
sawmill operator in northern Idaho had 
some logs to be hauled to his mill. He 
contracted with some men who had their 
own trucks to haul these logs from the 
woods to the mill at a stated price per 
thousand board feet. The mill operator was 
interested only in the result to be accom- 
plished. He wanted the logs delivered at 
his mill within a given time. The men com- 





* From the text of the Wage-Hour Division 
Bulletin interpreting the 12-employee forestry 
and logging exemption in Section 13 (a) (15) of 
the Fair Labor Standards Act, Code of Federal 
Regulations, Part 778. 


“Independent Contractors” 


®* Excerpt from a statement presented March 
8, 1950, before the Senate Finance Committee 
by George Beardmore in behalf of the National 
Lumber Manufacturers Association. Mr. Beard- 
more is attorney and labor relations repre- 
sentative for Potlatch Forests, Inc., Lewiston, 
Idahe. 
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menced hauling the logs and considered 
themselves independent contractors, as in 
the past and as was customary. In order to 
take advantage of the short seasenal hauling 
weather, they worked long hours and their 
contract earnings were substantial. 

“The Internal Revenue Bureau first de- 
manded that a three percent transportation 
tax be paid on the theory that these men 
were engaged in the transportation business 
as independent contractors and subject to 
that tax. Then another branch of the In- 
ternal Revenue Bureau claimed that these 
men were ‘employees’ and demanded that 
the sawmill operator pay two pefcent Old 
Age Benefit tax on the ‘wages’ paid, and 
the .3 percent tax for the unemployment 
compensation administration. The State Di- 
rector of the Unemployment Division then 
demanded the 2.7 percent tax on the ‘wages’ 
for the State Unemployment Benefit fund. 
To add further confusion, the Wage-Hour 
Division, when making a routine inspection 
of the mill owner, demanded the men be 
paid time and one-half for the hours in’ 
excess of 40 worked per week on the theory 
they were ‘employees’. That was a severe 
penalty because of their high earnings but, 
in addition, under the Fair Labor Stand- 
ards Act, the employer was liable for an 
equal amount in liquidated damages. When 
you consider that the bulk of the produc- 
tion comes from small operators who do 
not have an attorney at their elbow, the 
confusion is confounding and compounded 
to the extreme.” 

Another example, reflecting the expense 
that can be involved in difference of opinion 
as to independent contractors is shown by 
the experience of an operator in Oregon, as 
reported by the labor relations association 
in that area: “The trouble and expense an 
employer is faced with if he decides to fight 
against a Wage-Hour Division decision has 
been well illustrated by the McComb v. Row 
River Lumber Co. Case. [16 Lazpor Cases 
{ 64,893 (DC Ore., 1948); 17 Lapor Cases 
7 65,319 (CA-9; 1949)] ... Early in 1948 
a Wage-Hour inspector claimed the com- 
pany was not paying its cook overtime as 
required by law. The cook was operating 
the cookhouse on a contract basis, hired one 
helper, and ran it to suit herself. The com- 
pany took the position she was not covered 
by the Act. Only a few dollars was in- 
volved, yet when the company refused to go 
along with the inspector, the Wage-Hour 


Division moved into the U. S. District 
Court, District of Oregon, and asked that it 
issue an injunction against the company. 
The company fought the case and Judge 
McColloch refused the injunction, finding 
the cook an executive and administrative 
employee. The Wage-Hour Division did 
not give up. It appealed the case to the 9th 
Circuit Court of Appeals, Again the com- 
pany fought and, on March 6, 1950, some 
two years after the inspector first decided 
the company owed the cook overtime, the 
Circuit Court upheld the District Court’s 
decision. Whether or not the Wage-Hour 
Division will now try the Supreme Court is 
unknown.” ” 


Competing Claims of Unions 


Add to such cases the competing claims 
by rival unions and the picture is complete. 
In this area there have been serious strikes 
and numerous threats of strikes over the 
issue of independent contractors. On April 
8, 1950, an eight-week strike at three com- 
panies was settled by agreement of the 
union involved that the logging contractors 
were in fact independent contractors. In 
this case, each of the contractor logging 
companies owned their own equipment, op- 
erated under written contract covering a 
specified period, hired and fired their_own 
crews, set their own wage rates and did 
the entire logging operation from falling 
and bucking to loading the logs on the 
parent company’s trucks. The principal 
issue was over the question of whether the 
contract logging companies were “em- 
ployees” of the parent company, or whether 
they were independent operators. 


The logging contractors petitioned the 
National Labor Relations Board for rep- 
resentation elections which would establish 
the bargaining units and determine the 
status of the contractors. The union 
countered with an_ unfair-labor-practice 
charge of refusal to bargain on the part 
of the parent company, which would not 
agree to negotiate for employees of the 
independent contractors. Individual con- 
tracts with each company were eventually 
signed and work resumed, after approxi- 
mately 100 men lost employment \earnings 
in the woods, 125 sawmill employees were 
forced out of work when the mill ran out 
of logs and the entire community suffered 
economic loss. 

(Continued on page 752) 





1% Bulletin 13, Willamette Valley Lumber Op- 
erators Association, Eugene, Oregon, March 31, 
1950. 
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Labor Unions—Political Organizations 
for Monopolistic Action 


By E. C. GRIFFITH 
ASSOCIATE PROFESSOR OF ECONOMICS, WASH- 


INGTON AND LEE UNIVERSITY—IF 


UNIONS 


ARE ESSENTIALLY POLITICAL IN CHARACTER 


AND MONOPOLISTIC IN 


PURPOSE, DOES THIS 


REQUIRE US TO SUBMIT TO EXPLOITATION? 


‘ENATOR ROBERTSON of Virginia 

recently proposed that Congress amend 
the antitrust laws to cover “unreasonable 
restraints of trade by labor unions.” His 
suggestion, aimed at the restriction of out- 
put in the coal mines due to the three-day 
week, has again brought to the forefront 
the problem of monopolistic practices on 
the part of labor unions. 

Down to 1842, our courts were pretty 
well agreed that unions of employees to 
raise wages were conspiracies in restraint 
of trade. In 1835, the Supreme Court of 
New York held in People v. Fisher’ that 
combinations of workers to raise wages were 
crimina! under the law of New York. This 
extreme attitude was reversed by the deci- 
sion of Chief Justice Shaw of the Supreme 
Court of Massachusetts in Commonwealth 
v. Hunt* in 1842. In this case the court 
declared: “We think, therefore, that associ- 
ations may be entered into, the object of 
which is to adopt measures that may have 
a tendency to impoverish another, that is, 
to diminish his gains and profits, and .. . 
the object may be highly meritorious and 
public-spirited.” 

The Sherman Anti-Trust Act, in 1890, 
cast over unions once more the threat of 


prosecution as conspiracies in restraint of 
trade. The Clayton Act of 1914 was designed 
to remove this threat by declaring that the 
“labor of a human being is not a commodity 
or article of commerce” and, after listing 
a number of labor practices, it declared 
that none of “the acts specified : 
[shall] be considered or held to be vio- 
lations of any law of the United States.” 
This “Magna Charta” of the labor move- 
ment was rather effectively nullified by 
decisions in Lawlor v. Loewe? Duplex Print- 
ing Press Company v. Deering* and Bedford 
Cut Stone Company v. Journeymen Stone 
Cutters’ Association of North America® In 
1932, Congress sought by means of the 
Norris-La Guardia Act, as Justice Frank- 
furter said in U. S. v. Hutcheson; “to restore 
the broad purpose which ... [it] thought it 
had formulated in the Clayton Act but 
which was frustrated, so Congress believed, 
by unduly restrictive judicial construction.” 
Accordingly, the Court said in this case: 
“So long as a union acts in its self-interest 
and does not combine with non-labor groups, 
the licit and the illicit under Sec. 20 
{of the Clayton Act] are not to be distin- 
guished by any judgment regarding the 
wisdom or unwisdom, the rightness or 





The author is especially indebted to the following for some of the ideas that prompted 
the development of the thesis presented in this paper: Lester, “Reflections on the ‘Labor 
Monopoly’ Issue,” Journal of Political Economy, December, 1947; Lindblom, “The 
Union as a Monopoly,” Quarterly Journal of Economics, November, 1948. 
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$235 U. S. 522, 35 S. Ct. 170 (1915). 
4 254 U. S. 443, 41 S. Ct. 172 (1921). 
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wrongness, the selfishness or unselfishness 
of the end of which the particular union 
activities are the means.” 


As a result of the Norris-La Guardia Act 
and the Hutcheson decision, the restraining 
influence of antitrust laws on the exercise 
of labor power has been effectively destroyed. 
The problem of monopoly in the produc- 
tion of commodities is one that we have 
dealt with for decades with small measure 
of success. The problem of monopoly in the 
union movement is even more complex. It 
is my contention that monopolistic prac- 
tices are inherent in the labor movement. 
They are, in fact, so inherent that they 
cannot be adequately controlled by legis- 
lation of the sort that has to date been 
proposed. If controls adequate to protect 
the public interest are to be. developed 
within our capitalistic system, it will require 
a drastic reshaping of the policy of our 
government. 


The support of this thesis rests on two 
rather obviously valid assumptions: that the 
labor movement is a permanent part of 
the American economic life and that labor 
unions are political organizations. The union 
leader owes his position to his ability to win 
and maintain the active support of a group of 
laborers. His obligation to this group is 
expressed by what John L. Lewis is reported 
to have said: “The miners buy my cigars. 
They buy good clothes for me.” On another 
occasion he supposedly said: “The Presi- 
dent is elected to look after the welfare 
of the nation. I am elected to look after 
the welfare of the miners.” Perhaps Mr. 
Lewis never made either of these ‘statements, 
but he and most other labor leaders ought 
to have made them; for they perfectly de- 
scribe their position as the heads of political 
organizations. 


Monopolistic Power 


We are to consider “monopolistic power” 
to mean the intent and the ability of union 
leaders to escape the restraints of a com- 
petitive market and, hence, to confiscate 
the fruits of technological progress for 
the members of their unions. 

The charge that labor unions are essen- 
tially monopolistic is one that cannot be 
substantiated by exacting statistical analyses. 
If it is shown, for example, that wages have 
increased appreciably because of union in- 
fluence, then this question is raised: Is it 
not possible that the wage, fixed prior to 
unionization, was largely determined by 
monopolistic business firms and, hence, the 
wage increase resulting from union pressure 
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is a restoration to competitive levels rather than 
the establishment of a monopolistic levei? 


The proof that unions are inherently mo- 
nopolistic must rest, therefore, in showing 
that the forces of a competitive market 
exert little restraint on union leaders in 
their effort to achieve their goals and that 
the purpose of unions is to obtain more and 
more of society’s goods for the worker; so 
that inevitably the demands of their leaders, 
unless restrained, will go beyond those con- 
sistent with a competitive order. 

Let us assume that we have a condition 
where all factors of production are receiving 
incomes equal to those fixed in a competi- 
tive market, and that the productivity of 
society grows at a rate of 2.5 per cent 
annually. Would it not be possible that a 
union could obtain a gradual increase in 
wages (and, hence, improve the political 
prestige of the union and its leaders), that 
profits could remain at a “fair” level and’ 
that prices could decline somewhat? In 
this way the results of a competitive market 
would be preserved. There are numerous 
reasons why this is not likely to happen 
where strong unions exist. 

The labor movement is marked by keen 
competition between union leaders for 
prestige. This is bound to lead to the doc- 
trine that if a firm can pay for benefits to 
labor it must do so. In short, it leads to the 
leader demanding for his union members 
benefits that absorb “all the traffic will 
bear.” The attitude is well expressed by 
Walter Reuther’s demand, in 1945, that 
wages should be based on the firm’s “ability 
to pay.” When this basis for wage negotia- 
tion is adopted, it is only by accident that 
competitive levels of income and prices are 
achieved. Normally the public, which has 
a right to share in the gains in pro- 
ductivity, will be forgotten, and prices will 
rise (or not fall) to pay for the monopolistic 
bargain that is finally struck. It is in line 
with this that one reads in the newspapers: 
“The third member of the rubber industry’s 
‘Big Four’ granted a wage increase of eleven 
cents an hour today. . . . Trade sources 
in Akron believe boosts of about five per 
cent in [the prices of] passenger tires and 
ten per cent in truck tires are in prospect” 
or “Price increases averaging $4 a ton were 
announced by United States Steel to meet 
actual and approaching changes in produc- 
tion costs and employee welfare program 
costs.” (Italics supplied.) 


It is not the function of unions to permit 
gains in productivity to be passed to the 
consumer in lower prices. The first obliga- 
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tion of the union leader, the head of a politi- 
cal organization, is to the union members. 
Insofar as they enjoy lower prices as con- 
sumers that is all to the good, but price 
policy making is a managerial function. 
Management usually receives credit for re- 
ducing prices—not the union leaders. 

It is argued that union leaders recognize 
that if their demands are pushed too far 
and prices rise, demand will be reduced and 
unemployment created. The fear of this 
will force them ‘to stay within the bounds 
of a competitive; order. However, there are 
at least two reasons why this offers an 
inadequate restraint on the practice of unions 
to act as monopolists. 


In the first place, to the extent that union 
policies prevent job opportunities from de- 
veloping in the unionized industry, the un- 
employed seek jobs in other industries. 
Their plight is not traceable to the policies 
of a particular union. Without implying that 
union policies are the sole cause of this, it 
is a striking fact that, while the production 
of bituminous coal increased from an index 
of 141 in 1920 to 155 in 1947, the production of 
fuel oil was expanding from an index of 49 
in 1920 to 177 in 1947. Men who do not 
find work in mines are a problem for society 
—not the union. 


In the second place, unions have coupled 
their demands on industry with a demand 
on the government for security measures 
designed (a) to shorten the working life of 
laborers and (b) to provide more adequate 
care for the unemployed. In this way the 
union isolates itself from some of the effects 
of its policies and gains the support of peo- 
ple whose condition, it may, in part, be 
causing. It is, I think, more than a coinci- 
dence that unions were supporting the Full 
Employment Bill of 1946 at the same time 
they were advocating the “ability-to-pay” 
principle of wage determination. The “wel- 
fare state” is a vital part of a program that 
escapes the restraints of a competitive market. 

The point will always be made that union 
leaders are not interested in economic gain 
alone. There are so many noneconomic 
objectives, e. g., development of union pres- 
tige and security, that they are willing to 
achieve them and to be satisfied with a 
competitive level of economic gains. It is 
because of this, for example, that they are 
willing to incur a loss in wages from a long 
strike that may require years to make up 
with the wage increase won by the strikers. 


This objection to our thesis is inadequate. 
In the first place, a political organization 


cannot cease demanding more when it has 
achieved, for example, security. It can con- 
tinue to hold the loyalty of its members 
only by giving them more or by raising the 
threat of periodic emergencies that require 
all good men to rally to the cause. The role 
of political pressure groups is too familiar 
to require a recitation of examples to sub- 
stantiate this point. 


In the second place, the role of monopo- 
lies is the quest for security; competition 
by its nature creates insecurity. Union 
leaders know this; they are bound to act 
accordingly. ° 

It should then be recognized that the 
character of unions compels their leaders to 
act as monopolists. It cannot be otherwise. 
If we are to accept unions as an inherent 
part of our economy, we must accept them 
as they are—essentially political in charac- 
ter, monopolistic in purpose. 


Results of Monopolistic Power 


This conclusion does not require that we 
must submit to exploitation by these mo- 
nopolistic groups. It requires, however, 
that we must reorient our thinking if we 
are to escape that fate. 

Monopolistic power is not invariably bad. 
Competition creates instability. Some of 
the most highly unstable areas of our econ- 
omy, for example, agriculture before the 
agricultural adjustment program, are the 
nearest approxjmation to what the econo- 
mist calls “pure competition.” To the ex- 
tent that labor unions are able to bring 
stability to the wage system (which is one 
of the beneficial effects of industry-wide 
bargaining) the .exercise of monopolistic 
power might be partially justified. 

It is possible also that to the extent that 
unions are able to convert potential profits 
into wages they will counteract the forces 
of underconsumption that at times may con- 
tribute to depression. 

The more monopolistic the union, the 
greater is its security. It is true that a 
union, enjoying security, will seek monopo- 
listic gains, but it may be less aggressive 
in doing so. 

None of these defences of monopoly, 
however, recognizes the fact that there is a 
level of stability and security that can be 
obtained only at the expense of progress. 
Monopoly in business and monopoly in la- 
bor will ultimately achieve the same end— 
the deadening of initiative. Judge Learned 
Hand said in his decision in U. S. v. Alumi- 
num Company of America:' “Many people 





7148 F. (2d) 416, 427 (1945). 
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believe that possession of unchallenged eco- 
nomic power deadens initiative, discourages 
thrift, and depresses energy; that immunity 
from competition is a narcotic, and rivalry 
a stimulant to industrial progress; that the 
spur of constant stress is necessary to 
counteract an inevitable disposition to let 
well enough alone.” This refers to business 
monopoly. It is applicable, nonetheless, to 
labor monopolies. 

Antitrust policy should not be aimed at 
regulating the size of enterprises. The 
effort merely to preserve many small com- 
peting enterprises is a task doomed to fail- 
ure. Size, alone, is an inadequate criterion 
by which to measure the efficiency of eco- 
nomic units. This is as true of labor unions 
as of business enterprise. Industry-wide 
bargaining has merits that antitrust policy 
should not destroy. 

The public, however, must be protected 
against the exploitation that can result from 
the monopolistic power of unions. 


Recommendations 


Given the fact that it is impossible to 
destroy the monopolistic element in the 
union movement, then we must protect the 
public by insuring that it will have the oppor- 
tunity to escape exploitation by the unions. 
To do this, it becomes necessary to encour- 
age a dynamic growth of our economy. This 
will require an important change in the 
policy of the government and the union 
along these lines: 


1. Unions must realize that employment 
opportunities lie in the widening of the 
market, in technological progress, in cost- 
reducing methods of production and in the 
development of new firms and industries. 
These can occur only if the right to earn 
profits as a reward for risk-taking is recog- 
nized as a vital part of our system. But 
the hope that union leaders and members 
will recognize this in time to save our eco- 
nomic order and our freedom is not too 
bright; hence, we must turn to more prac- 
ticable measures. 


2. A rejuvenation of the profit system 
and a stimulus to the flow of risk capital 
would come from a revision of our tax sys- 
tem. The National City Bank recently re- 
ported that the reason that “the stream of 
venture capital has not been flowing into 
enterprise with its old-time vigor and dar- 
ing” is first of all due to “the steeply gradu- 
ated federal income and estate taxes which 
exact a terrific toll from the fortunes of the 
relatively well-to-do from which the savings 
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for risk investments have been so largely 
drawn, particularly for new and untried 
business ventures.” If we are to preserve 
the freedom and progress that have been 


, ours, we must revitalize our economy so 


that it will be able to absorb the demands 
of monopolistic unions. High taxes that 
must stem from ill-conceived welfare pro- 
grams can crush our system, A respect for 
the role of profits must be revived. Our 
national leaders must bear responsibility 
for the consequences if this does not occur. 


3. Programs of industrial research must 
be encouraged by business and government. 
The ideas that flow from -this research, 
financed by the savings of a thrifty people, 
could well supply enough goods and serv- 
ices to offset the otherwise burdensome 
demands of monopolistic unions. 


4. The instability of labor relations in 
itself increases the risk of doing business 
and, like the heavy tax burden, jeopardizes 
the capacity of the economy to withstand 
the heavy derhands of monopolistic unions. 
The government must reorient its policy if 
stability is to be developed. These ap- 
proaches might be considered: 

a. The government has been so pro-labor 
that business is afraid to permit it to act 
in the settlement of disputes. The govern- 
ment must develop the position of an impar- 
tial arbiter interested in the nation’s welfare. 


b. The government should foster legis- 
lation that permits the seizure of strike- 
bound firms whose operation is essential to 
the welfare of the people. But this power 
can have the consequence of encouraging 
labor unrest if, for example, the seizure 
should result in the expectation of special 
benefits for either party to the dispute. 
Therefore, the seizure power should involve 
penalties to both parties. In short, penal- 
ties, rather than fact-finding recommenda- 
tions, may induce labor and management to 
work out their differences more quickly. 


5. The government should recognize that 
unions, like corporations, are institutions 
that have arrived at the position where they 
are able appreciably to influence the dis- 
tribution of income. The corporation is the 
instrument by which profits are made ‘for its 
owners by rendering services and producing 
goods for the consumer. The corporation is 
taxed by the government on its earnings. 
When the earnings are distributed to its 
owners, they are taxed again. Insofar as a 
labor union exists to increase or to protect 
the earnings of its members, it becomes an 
instrument for economic gain in much the 
same manner that the corporation exists for 
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the stockholders. In recognition of the rea! 
position of the union it would be fair to 
tax the union on all increments of wages 
that it obtains for its members at progres- 
sive rates in the same fashion (but not at 
the same rate) that taxes are levied on cor- 
porations. Progressive taxes deter corpo- 
rations from raising prices and profits. They 
would stimulate union leaders to assume 
greater responsibility toward society in 
seeking higher wages. This proposal in- 
volves such difficulties of administration 
that it becomes, highly impractical. How- 
ever, unions are supplementing their wage 
demands with welfare measures to such an 
extent that more attention should be given 
these schemes along two lines: (a) the 
programs. should be operated by the gov- 
ernment rather than privately for reasons 
that have been reviewed at length by many; 
(b) the programs should be made contribu- 


tory. There are numerous reasons why this 
is necessary: if they were made contribu- 
tory, it would, at least, deter union leaders 
from pressing monopolistic demands, for 
the union member would realize that real 
security can be obtained only from indi- 
vidual sacrifice—not from a_ benevolent 
society. 

These proposals are made to suggest a 
basis for a reformation in our attitude to- 
ward the role of the union in our society. 
To approach the problem with the intent to 
atomize the movement is to court disaster; 
to ignore the problem by seeking always 
to be in the good graces of labor is to court 
a result no more enticing. To meet the 
problem with courage, and with faith in a 
dynamic industrial order, is the reflection 
of statesmanship and common sense. 


[The End] 





“INCLUDE DISABILITY INSURANCE’’—AFL 


The AFL asked for inclusion in the fed- 
eral social security law of a provision to 
insure workers against temporary disability. 
The request was made before the Senate 
Finance Committee, which is considering 
amendments to the law that will expand 
coverage and increase benefits. , The amend- 
ments already provide for permanent dis- 
ability. 

The inclusion in H. R. 6000 of protection 
against disability was described by an AFL 
spokesman as “in a large measure an answer 
to the pressures for reducing the retirement 
age. There have been such pressures within 
the American Federation of Labor, but it 
has been pointed out to those groups which 
have called for the lowering of the retire- 
ment age that the real need which they are 
attempting to meet is that which arises 
largely out of the worker’s being physically 
unable to engage in gainful employment.’ 

Before the same committee, a representa- 
tive of the Chamber of Commerce of the 
United States, in pointing out the failings 
of H. R. 6000, said that “it includes as part of 


federal social insurance provision for bene- 
fits to permanently and totally disabled that 
can better be handled by strengthened state 
and local agencies.” 


Other Chamber recommendations included : 


All occupations not now covered, includ- 
ing self-employment and farm labor, should 
be brought under old-age and survivors 
insurance. 

The tax base of $3,000 is adequate to 
provide for the increased benefits recom- 
mended. (H. R. 6000 raises the taxable 
wage from $3,000 to $3,600.) 

The present limit on family benefits should 
be increased to not more than $120. 

Older persons not previously covered should 
be made eligible for benefits at an earlier 
date. 

The provision for lump-sum death benefits 
for all insured deaths should be omitted. 

The federal government should begin im- 
mediately a systematic withdrawal from public 
assistance. 
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Compulsory Arbitration 


of Labor Disputes 





Chairman of the Department of Business and Economics at the ee of Hawaii, 


Mr. Roberts also serves as Acting Director of the Industrial Relations Center. 


his article is 


based on a report which he recently prepared for the legislature on public utilities disputes. 


HE PERIOD immediately following 

World War II arid the cessation of hos- 
tilities saw the outbreak of labor-management 
disputes. Much of the strike wave was due 
to pent-up unrest during the war years, 
strict wage controls, rising prices and other 
factors, such as the failure of collective bar- 
gaining during the war years. Both unions 
‘ and management, during the war, had per- 
mitted the collective bargaining machinery to 
get rusty by running to the War Labor Board 
with their problems. When the War Labor 
Board went out of existence, they were forced 





employers and unions found the process rather 
difficult. Strikes were frequent and prolonged. 
Wages and hours were the most important 
single issues in the 1946 labor disputes. 81.9 
per cent of the man-days of idleness result- 
ing from strikes in 1946 were over issues 
involving wages and hours.’ 


In order to get some idea of the extent 
of the strike picture in 1946, it might be 
helpful to compare the yearly figures with 
those of the period 1935-1939 and the year 
immediately prior to and the year immedi- 











to go back to collective bargaining. Many ately after 1946. 
Man-days idle during year 
= ae ‘\ 
Workers Per cent 
Number of involved Number of established 
Year stoppages (in millions) (in millions) working time 
1935-39 (averaged) 2,862 1.1 16.9 0.27 
1945 4,750 3.5 38.0 47 
1946 4,985 4.6 116.0 1.43 
1947 3,693 2.1 34.6 At 


Add to this the postwar uncertainty and 
a liberal sprinkling of strikes in the public 
utility field, including the Duquesne Power 
and Light Company strike in Pittsburgh 
and a nation-wide strike in the telephone 
industry, and there are immediately evident 





some of the factors that were responsible 
for the outcropping of state laws in 1947 
which sought to limit the right io strike and 
to lock out in essential industries. Many 
states implemented their mediation and con- 
ciliation machinery, others provided for 





1Work Stoppages Caused by Labor-Manage- 
ment Disputes in 1946, Bulletin No. 918 (United 
States Department of Labor, 1947), Table 8— 


694 


Major issues involved in work stoppages ending 
in 1946’’—p. 23. 

2 Monthly Labor Review, May, 1948, Table 
E-1, p. 594. 
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seizure.” Eight states have provisions on 
their books providing for compulsory arbi- 
tration. Of these, all except that in Kansas 
were passed in 1947. A recent tabulation 
reported by the Division of Pesearch and 
Statistics of the New York State Depart- 
ment of Labor indicates that thirty-seven 
states have boards or authorities which pro- 
mote the voluntary mediation and concilia- 
tion of labor disputes. Ten of these states 
have permanent boards of mediation and 
arbitration.. Many other states have es- 
tablished temporary mediation or arbitration 
boards or arrange for representatives of 
the state labor departments to assist in in- 
dividual negotiations.® 

Table 1, on the following page, sets forth 
briefly the states providing for compulsory 
arbitration, seizure, or both, and the effec- 
tive dates of the respective laws. 


Declaration of Policy 


All of the states providing for compulsory 
arbitration, with the exception of Nebraska 
and Kansas, have specifically affirmed their 
belief in the process of collective bargaining.’ 


The provision of the Florida statute is typical. 
It provides: 


“It shall be the duty of public utility 
employers and employees in public utility 
operations to exert every reasonable effort 
to settle such labor disputes by the making 
of agreements through collective bargaining 
between the parties, and by the maintaining 
thereof when made, and to prevent, if pos- 
sible, the collective bargaining process from 
reaching a state of impasse and stalemate.” 


These provisions are merely affirmations 
of the federal provisions to be found in the 
Taft-Hartley Act. They do indicate, how- 
ever, a desire on the part of the states to 
have the parties work out their own prob- 
lems, but in the event that collective bar- 
gaining fails, then other machinery is pro- 
vided to protect ‘the safety and health of 
the public. As the Virginia statute puts it: 


“The right of employees of utilities to 
organize and bargain collectively with their 
employers through representatives of their 
own choosing has long been recognized in 
this State and is hereby reaffirmed, as is 
also the right of employers to bargain with 





* Massachusetts Annotated Laws (Michie, 
Supp. 1947), Chapter 150B; Missouri Laws 
(1947), H. B. 180; Virginia Acts (1947), Chap- 
ter 9. The 1943 North Dakota Code gave the 
Governor, as commander in chief of the mili- 
tary forces of the state, the power to seize 
property to avert strikes or lockouts and to 
avert disaster or calamity. (North Dakota Re- 
vised Code (1943), Paragraph 37-0106.) Two 
of the states which provide for compulsory 
arbitration also provide for seizure. These are 
New Jersey and Kansas. 

‘ Florida Laws (1947), Chapter 23911; Indiana 
Acts (1947), Chapter 341; Kansas, General 
Statutes 1935, Chapter 44, Article 6; Michigan 
Statutes Annotated (1947), Section 17.454; Ne- 
braska Laws (1947), Chapter 178: New Jersey 
Laws (1947), Chapter 75;. Pennsylvania Laws 


Public Utilities Disputes 


(1947), No. 485; Wisconsin Laws (1947), Chap- 
ter 414. 

5 Connecticut, Maine, Massachusetts, Michi- 
gan, Minnesota, New Hampshire, New Jersey, 
New York, Oklahoma and Oregon. 

*See State. Authorities Engaged in Mediation 
and Conciliation Activities, Bulletin No. 91 


(United States Department of Labor, Bureau 
of Labor Standards, September, 1947). Legal 
Report (Division of Labor Standards, Supp. 
No. 2, October 15, 1948), p. 9. 

™ Florida, Section 3; Indiana, Section 3; 
Michigan, Section 17.454(8); New Jersey, Sec 
tion 34:13B-2; Pennsylvania, Section 3; and 


Wisconsin, Section 111.52. The language of 
Florida, Indiana and Pennsylvania is almost 
identical. 
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Table 1 


STATE LAWS PROVIDING COMPULSORY ARBITRATION, SEIZURE, 
OR BOTH, IN PUBLIC UTILITY LABOR DISPUTES 


Date Approved Compulsory 
State or Filed Seisure Arbitration 
Florida June 4, 1947 x 
Indiana March 14, 1947 x 
Kansas 1920 x x* 
Massachusetts June 27, 1947 x 
Michigan October 11, 1947 x 
Missouri May 19, 1947 x ** 
Nebraska May 31, 1947 x 
New Jersey April 22, 1947 x x 
North Dakota 1943 x 
Pennsylvania June 30, 1947 Me 
Virginia January 29, 1947 x 
Wisconsin July 22, 1947 x 
* The United States Supreme Court held the Mediation, states in a recent article that the 
Kansas law unconstitutional as applied to fixing Missouri statute ‘‘does call for compulsory 
wages by compulsory arbitration in the meat-  arbitration.’’ (Public Utilities Fortnightly, Au- 


packing industry. Wolff Packing Company v. 
Court of Industrial Relations, 262 U. S. 522 
(1923), 267 U. S. 552 (1925). 

** Missouri is under the impression that its 
statute provides for compulsory arbitration. 
Section 18 (a), for example, reads: ,‘‘Compulsory 
arbitration, as provided in this act, shall not be 
effective in disputes where voluntary arbitra- 
tion is a part of the contract between the dis- 
puting parties.’’ This obviously implies that the 
law provides for compulsory arbitration. Vance 
Julian, chairman of the Missouri Board of 


gust 12, 1948, p. 205; see also Labor Law Jour- 
nal, December, 1949, p. 185.) The law actually 
calls for a panel which reports to the Governor. 
The panel makes recommendations (Section 17), 
which, if the parties ‘‘refuse to accept and 
abide by,’’ permits the Governor to take pos- 
session of the plant, equipment or facility ‘‘for 
the use and operation by the State of Mis- 
souri.’’ (Section 19.) This is rather strong 
‘*persuasion,’’ but it is not the generally ac- 
cepted meaning of ‘‘compulsory arbitration’’— 
of binding and final decisions by a third party. 





such representatives in all matters relating 
to the rates of pay, wages, hours of em- 
ployment or other conditions of employment 
of said employees, but such rights cannot law- 
fully be exercised. with respect to a public 
utility in such manner as substantially to im- 
pair the safety or health of the citizens of 
Virginia.” (Italics supplied.) 

Virginia is one of the states which provide 
for seizure. 


Almost all of the states indicate that it is 
‘the purpose of the statute to “facilitate the 
prompt, peaceful, and just settlement of 
labor disputes between public utility em- 
ployers and their employees which cause or 
threaten to cause an interruption in the 
supply of an essential public utility service 
to the citizens of this state and to that end 
to encourage the making and maintaining 
of agreements . . . and to provide settlement 
procedures for labor disputes between pub- 
lic utility employers and their employees in 
cases where the collective bargaining process 


has reached an impasse and stalemate. ©. .”* 


Some states indicate that certain services are 
“life essentials,” and that any dispute in 
these services is a “threat to the welfare 
and health of the people” and must there- 
fore be prevented.’ 


Industries and Services Covered 


Table 2 indicates the types of industries 
and services covered in the states providing 
for compulsory arbitration. By and large 
the coverage is, in the field, generally re- 
garded as within the public-utility area, such 
as light and power, heat, gas, water, tele- 
phone, telegraph and transportation. Specific 
provisions are sometimes made so that em- 
ployees covered by the Railway Labor Act 
are excluded from the language of the stat- 
ute.” The coverage of the state statutes 
providing for seizure are somewhat broader 
than those providing for compulsory arbi- 
tration. The Massachusetts statute, for 





® Wisconsin, Section 111.50. 

®**Tt is hereby declared to be the policy of 
the state that heat, light, power, sanitation, 
transportation, communication and water are 
life essentials of the people; that the possi- 
bility of labor strike in utilities operating under 
governmental franchise is a threat to the wel- 
fare and health of the people; that utilities 
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operating under such franchise are clothed with 
public interest, and the state’s regulation of 
the labor relations affecting such public utilities 
is necessary in the public interest.’’ (New 
Jersey, Section 34:13B-1.) 

” ‘Nothing in this act shall apply to any 
utility to which the National Railway Labor 
Act is applicable.’ (Florida, Section 15.) 
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example, covers “the distribution of food, 
fuel, water, electric light and power, gas, and 
hospital and medical services... .”" Mis- 
souri covers “heat, light, power, sanitation, 
transportation, communication, and water. 
..."”™ Some statutes, such as Michigan’s, 
contain language which is sufficiently broad 
to provide wide administrative discretion. 
It covers industries “affected with a public 
interest or a public utility or hospital.” * 
The following sections of the statutes are 
illustrative of the variety in coverage: 


New Jersey: 

“The term ‘public utility’ shall include 
autobusses; bridge companies; canal com- 
panies; electric light, heat and power com- 
panies; ferries and steamboats; gas companies ; 
pipeline companies; railroads; sewer com- 
panies; steam and water power companies; 
street railways; telegraph and telephone 





companies; tunnel companies; water com- 
panies.” (New Jersey Revenue Statutes 
Section 34-13B-16.) 


Indiana: 


“The term ‘public utility employer’ means 
an employer engaged in the business of 
rendering electric, gas, water, telephone or 
transportation services to the public in this 
state.” (Indiana Section 2(a).) 


Pennsylvania: 


“The term ‘public utility’ or ‘public utility 
employer’ means a private employer subject 
to the jurisdiction of the Pennsylvania Pub- 
lic Utility Commission and engaged in the 
business of rendering electric, gas, water 
and steam heat services to the public in 
this Commonwealth.” (Pennsylvania Sec- 
tion 2(a).) 


Table 2 


COVERAGE BY INDUSTRY AND SERVICE OF STATUTES 
PROVIDING FOR COMPULSORY ARBITRATION 





States 
Industry or coe ain + 
Service Fla. Ind. Kan. Mich. Neb. N.J. Pa. Wis. 
Electric light . x x x x x x 
Electric power . x x x x x x 
eee ee ae x x x x x x 
ee dh Ura x x x x x x 
Heat and fuel pata Ss x Fuel x x Steam 
products heat x 
Telephone ........\ x x 
Telegraph x 
Communication x x ro 
Transportation . x x x* for hire “2 x* 
Hospitals x 
Coal mines Mining 
of fuel 
products 
Food products ...... x 
Clothing ... x 
Governmental services a 
Government-owned en- Ex- 
terprise cluded *. x 
General term: 
Public utilities x* x! 
Sewer or sanitation .. x 
* See the Laws of 1911, Chapter 238, Section companies, railroads, street railways, tunnel 
4, for enumeretion of such public utilities, all companies. 


of which are also included under this act. 

> “Government service in a proprietary ca- 
pacity . - 

© “Including the county as employer . . . 

“Includes autobusses, bridge companies, canal 
companies, ferries and steamboats, pipeline 


* Public passenger transportation or commu- 
nication; not applicable to railroads. 

f ‘Industry affeeted with a public interest 
including any public utility or hospital.’’ 

«Includes cartage and hauling. 





‘1 Massachusetts, Section 1. 
2 Missouri, Section 1. 
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18 Michigan, Section 17.454(9). 
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Arbitration Machinery 


There is substantial variation among the 
states in the handling of compulsory arbitra- 
tion. Most of the states provide for some 
form of mediation or conciliation before 
arbitration is resorted to. In at least one 
State there is no provision for any form of 
mediation, the process moving from collec- 





tive bargaining to compulsory arbitration.” 


In some of the states, the machinery may be 
set in motion by either party; in others, the 
attorney general or a group of citizens may 
initiate the procedure.” 

Table 3 indicates in brief the various steps 
provided in the compulsory arbitration 
statutes for the handling of the process. 


Table 3 
ARBITRATION MACHINERY 


Fila. Ind. 
Number of Arbitrators: 
One yh 
Pweee kes age eee x x 
Plus nonvoting: 
1 from each side... x 
Selection of Arbitrators: 
One from each side.. x 
Third by selection of 
other two 
Third by appointment 
of Governor....... x 
Any or all from a 
Panel 
Entirely by appoint- 
ment 
Other method 
Provision for compen- 
sation of arbitrators x 
Time Permitted for Arbi- 
tration Process: 
Originally: 15 days.. 
days... 
60 days. . x x 
Additional Extensions: 
30 days. . x 
60 days. . x 
Other... 
Designated Authority of 
Arbitrators: 
Compel attendance of 
parties 
Order information .. x x 
Receive evidence (and/ 
or take testimony). . x 
Administer oaths .... x x 
Supoena witnesses .... x x 
Hold public hearings . 
Provision for review. . x x 
Mention of penalties. . 


All 
three 


xxXXxX 


* Judges. 

>In Kansas this act endows the Commission 
of Labor with the authority formerly dele- 
gated to a court of industrial relations. 


Kan. 


Mich. Neb. N. J. Ws. 


All 
three x 


x 
x X 
x 
x xX 


xX xXx 


x 
Xx xXXXXxX 
x XxX 
x 





% Nebraska. The statute provides for a court 
of industrial relations consisting of three 
judges. It is the only other state besides 
Kansas that utilized the court-of-industrial-re- 
lations idea. 
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% For a brief summary of some of the state 
Procedures see the article by Irving Bernstein 
in the Industrial and Labor Relations Review, 
April, 1948, pp. 414-418. Appendix B, p. 50, 
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Enforcement and Penalties 


The right to strike or lockout is made 
illegal in all of the states. In some it is 
also declared to be illegal to assist the 
parties engaged in a strike or lockout. The 
Indiana law, for example, states that: 


“Tt shall be unlawful for any group of 
employees acting in concert to call a strike 
or to go out on strike or cause any work 
stoppage or slowdown in violation of the 
provisions of this act; it shall also be un- 
lawful for any employer to lockout his em- 
ployees in violation of the provisions of this 
act; and it shall be unlawful for any person 
or persons to instigate, to induce, to con- 
spire with, or to encourage any other per- 
son or persons to engage in any strike or 
lockout or slowdown or work stoppage in 
violation of this act.” ™* 


The Nebraska statute spells out the pro- 
hibitions. It also covers any actions that 
“coerce, instigate, induce, conspire with, 
intimidate, or encourage” acts prohibited. 
The statute declares it to be unlawful for 
any person: 


“To aid or assist any such lockout, strike, 
slowdown, or other work stoppage by giving 
direction or guidance in the conduct of any 
such lockout, strike, slowdown or other 
work stoppage, or by providing funds for 
the conduct or direction thereof, or for the 
payment of strike, unemployment or other 
benefits to those participating therein.’”” 


Penalties for violation of various statutes 
differ. Michigan provides for penalties “of 
not more than $1,000 or by imprisonment 
in the county jail for not more than 6 
months, or by both . . . .”™ New Jersey 
provides for penalties of “$10,000 per day 
for each day during the period of such lock- 
out, strike or concerted work stoppage, such 
penalty to be recovered in the name of the 
state in an action at law in any court of 
competent jurisdiction.” ® 


Obtaining enforcement and compliance 
with the law under the Wisconsin statute is 
the responsibitity of the Wisconsin Em- 
ployment Relations Board and “to that 
end [the board] may file an action in the 
circuit court of the county in which any such 


violation occurs to restrain and enjoin such 
violation and to compel the performance of the 
duties imposed by this subchapter. an 
Although the Wisconsin statute does not 
specify any penalties, it does provide that 
“any violation of this section by any member 
of a group of employees acting in concert 
or by an employer or by any officer of an 
employer acting for such employer, or ty 
any other individual, shall constitute a mis- 
detheanor.” Violations of the Florida 
statute are punishable by a fine of not more 
than $1,000 or by imprisonment in the 
county jail for not more than twelve months.” 
The Pennsylvania law provides for penalties 
of not less than $500 or more than $2,500 
or imprisonment of six months or both.” 
The Missouri law, which makes provision 
for seizure, calls for penalties of $1,000 
against any labor organization or officer and 
$10,000 against any public utility, any col- 
lections to be “for the use of the public 
school fund of the state.” ™ 


Although the statutes restrict the freedom 
of concerted action by employees, all of 
them make specific disclaimers as to “com- 
pulsory labor.” Typical is the provision in 
the Wisconsin law which states: 


“Nothing in this subchapter shall be con- 
strued to require any individual employee to 
render labor or service without his consent, 
or to make illegal the quitting of his labor 
or service or the withdrawal from his place 
of employment unless done in concert or 
agreement with others, No court shall have 
power to issue any process to compel an 
individual employee to render labor or serv- 
ice or to remain at his place of employment 
without his consent ....”™ 


Review of Arbitration Award 


The statutes generally provide for review 
of the arbitration award on the request of 
either party to the dispute. The time for 
appeal is usually within fifteen days of the 
date that the order of the arbitration board 
is filed with the clerk of the court. The 
basis for review and the conditions under 
which the court may set the award aside 
are generally confined to four points: (1) 
the parties were not given a reasonable op- 





(Footnote 15 continued) 
contains the full text of two of the statutes 
providing compulsory arbitration: those of 
Florida and New Jersey. Appendix A, p. 42, 
contains brief summaries of four states pro- 
viding for seizure: Massachusetts, Missouri, 
Virginia and Wisconsin. 

% Indiana, Section 13. 

" Nebraska, Section 21 (3). 

™ Michigan, Section 17.454 (23). 
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”New Jersey Revised Statutes, Section 
34:13B-24. 

* Wisconsin, Section 111.63. 

71 Wisconsin, Section 111.62. 

2 Florida, Section 11. 

33 Pennsylvania, Section 14. 

*% Missouri, Sections 21 (4) and 21 (5). 

5 Wisconsin, Section 111.64. 

% Florida, Section 10: Indiana, Section 12; 
Pennsylvania, Section 13: Wisconsin, Section 
111.60. 
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portunity to be heard; (2) the arbitrators 
exceeded their authority; (3) the order is 
unreasonable, not being supported by the 
evidence; or (4) the order was procured 
by fraud, collusion or unlawful means. 

In addition to these, the Pennsylvania 
statute specifies a number of other grounds: 
(1) partiality or corruption on the part of 
any arbitrator; (2) refusal to postpone hear- 
ing on sufficient cause or refusal to hear 
pertinent and relevant evidence; (3) material 
miscalculation of figures or evident mistake 
in description of thing or property; (4) 
imperfect execution of award so that the 
order is not definite or final; and (5) the 
order is imperfect in form.” 


Experience 
Under Compulsory Arbitration 


Relatively little information is available 
about the operation of the various state laws 
that were enacted in 1947 for compulsory 
arbitration of labor disputes in the public- 
utility field. The second half of 1947 and 
the year 1948 were relatively free of major 
disputes in the public-utility field—this ap- 
plied equally to states that passed anti- 
strike laws and to states that did not see 
fit to pass special legislation to deal with 
disputes in the public-utility field. As a 
matter of practical operation as well as con- 
stitutional construction, it is probably still 
too early to draw any conclusions on the 
efficacy or desirability of compulsory arbi- 
tration in public-utility disputes. It has still 
to be proven that those states that have special 
statutes are better protected than those that 
rely almost entirely on voluntary collective 
bargaining and voluntary arbitration. 

Vance Julian, chairman of the Missouri 
State Board of Mediation established by the 
King-Thompson Act,™ has reviewed the ex- 
perience of Missouri in operating under its 
statute. (Op. cit., pages 204-210.) He in- 
dicates that during the first nine months 
of the operation of the statute, forty-six 
cases were docketed. Twenty of these, in 
which the expiration date of the contracts 
had not been reached, were still pending. Of 
the remaining twenty-six, twelve ended by 
the parties reaching new agreements on all 
issues before the expiration dates of the 
contract. Ten companies and their employees 


agreed in writing, before the expiration dates 
of the contracts, that they would continue 
to negotiate for contracts and, if new agree- 
ments could not be reached, then the parties 
would agree on private voluntary arbitration. 
Three cases went to a compulsory public 
hearing panel. In two of these, the parties 
accepted the recommendations of the panel 
and in the third the parties reached agree- 
ment after the hearing was concluded but 
before the panel submitted its recommenda- 
tions. One case was settled while an arbi- 
tration panel was being set up.” 


Apparently, according to Julian’s article, 
problems of jurisdiction have already arisen. 
The statute gives jurisdiction over “heat, 
light, power, sanitation, transportation, com- 
munication, and water .. . utilities operating 
under governmental franchise or permit, or 
under governmental ownership ....” The 
Missouri act calling for jurisdiction over 
“transportation other than railroads” led to 
the board’s adopting or ruling that “com- 
panies engaged in long distance trucking” 
came within the definition of the act. The 
question of jurisdiction over taxicab com- 
panies was pending before the attorney gen- 
eral, according to Mr. Julian. 


Since the experience under other 1947 en- 
actments is not available, the report will 
include a rather brief discussion of the ex- 
perience of the State of Kansas during the 
early twenties, and the experience of 
Australia and New Zealand. Ample literature 
is available on the experience of foreign 
countries with compulsory arbitration. There 
is also a full discussion of the Kansas ex- 
periment. (Gagliardo, Kansas Industrial 
Court—An Experiment in Compulsory Arbi- 
tration (1941).) 


Kansas Court of Industrial Relations 


Until the passage of state legislation in 
1947, the only experience in the United 
States with compulsory arbitration was that 
in the State of Kansas. The Kansas law was 
passed at a special session ig 1920. It was 
designed to make impossible the recurrence 
of industrial disputes in the State of Kansas. 
Kansas had been relatively free from labor 
disputes for a long period of time until the 
coal strikes during the four-year period from 
1915 through 1919. During that time it was 





7 Pennsylvania, Section 13. 

%*H. B. 180 (1947), Chapter 68, Revised Stat- 
utes of Missouri, Sections 10178.101-10178.122, 
inclusive. 

*® Vance Julian, in his article, takes the posi- 
tion that the Missouri statute ‘‘does call for 
compulsory arbitration.’’ (P. 205.) In actuality 
the public panel holds hearings and within five 
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days after closing the hearings makes and files 
with the Governor a report setting forth “‘its 
recommendations.’’ This is not the generally 
accepted meaning of compulsory arbitration. 
It is true, however, that if the parties refuse 
to accept the recommendations of the panel, 
the Governor at his discretion may take over 
and run the utility in the public interest. 
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estimated that some seven hundred strikes 
occurred in the Kansas coal mines. The 
coal miners were organized under District 
14 of the United Mine Workers and carried 
a substantial amount of power in the state. 
The prolonged strike in the winter of 1919, 
which led to serious shortages of coal, caused 
the state to apply the antitrust statutes and 
appoint a receiver for the mines. The mines 
were then operated by volunteers under the 
protection of the Kansas National Guard. 
For further security, General Wood of the 
United States Army stationed a troop of 
regular army personnel in the vicinity. It 
was against this background of fuel short- 
ages and the prolonged series of strikes in 
the coal mines that the Kansas legislature 
established compulsory arbitration,” despite 
the opposition of labor. 

The. court of industrial relations which 
was established by the statute was com- 
posed of three judges appointed by the 
Governor, with the advice and consent of 
the Senate. Although the group was con- 
sidered a court, in actuality it operated 
pretty much as a public commission. 


The court had jurisdiction over industries 
affected with the public interest. These in- 
cluded the following: 


(1) Manufacture of food and food products. 


(2) Manufacture of clothing and all man- 
ner of wearing apparel in common use. 

(3) Mining or production of fuel. 

(4) Transportation of all food products 
or articles or substances entering into wear- 
ing apparel or food: from the place of pro- 
duction to the place of consumption. 

(5) Public utilities and common carriers. 


The court had full authority and power 
to make investigations, to summon the parties 
before it and to make temporary or perma- 
nent findings and orders settling all con- 
troversies involving the specific industries 
covered by its jurisdiction. The court could 
act upon its own initiative or upon complaint 
of either party to a controversy, on com- 
plaint of the state attorney general, or upon 
petition of ten citizen taxpayers. Appeal 
could be taken from orders of the court to 
the state supreme court within ten days, and 
such controversy had priority over other 
civil cases. The statute also gave the court 
authority to take over, control, direct and 
operate industries during an emergency 
period. Although the statute made unlawful 
the use of the strike, boycott, picketing and 
intimidation which would interfere with the 


operation of any of the essential industries, 
it nevertheless sought to protect the right 
of individuals or of any number of indi- 
viduals acting “as a result of mutual interest, 
consultations ” to quit work at any 
time.” 

Violations of the law or of any order of 
the court were punishable by a fine not to 
exceed $1,000 or by imprisonment for not 
more than one year, or by both. 


During its existence, 166 cases were docketed 
by the industrial court. Of these, thirty 
were in public utilities, eight in coal, three 
in meat packing, 116 in flour milling and 
nine classified as miscellaneous. In twelve 
of these cases, wage increases were given; 
in three they were denied; and in five they 
were decreased. In thirteen the hours or 
conditions of work were modified and in 
nineteen no orders were made at all. The 
remaining 114 cases involved permission to 
limit or suspend operation, and permission 
was granted by the court. 


The court had the problem of determin- 
ing standards in disputes involving the de- 
termination of wages. It adopted those used 
by the Railway Labor Board under the 
Esch-Cummings Act. They consisted of 
seven specific criteria: 


(1) Seale of wages for similar kinds of 
work in other industries. 


(2) Relation between wages and cost of 
living. 

(3) Hazards of employment. 

(4) Training and skill required. 

(5) Degree of responsibility. 


(6) Character and regularity of employ- 
ment. 


(7) Inequalities of increases in wages or 
of treatment, the result of previous wage 
orders. 


Following the formation of the industrial 
court, it attempted to investigate the coal- 
mining industry. It summoned the president 
of the United Mine Workers local and other 
officials to testify. The union ignored the 
court summons, and its officers were cited 
for contempt when they disregarded the 
district court’s order to appear. They were 
subsequently sentenced to jail until they 
agreed to be sworn and to testify before the 
industrial court. The men went to prison 
on April 12, 1920, and a strike followed. 
Efforts were made to enjoin the strike but 
the injunction was disregarded and an addi- 





%® Kansas General Statutes 1935, Section 44-601. 


Public Utilities Disputes 


% State v. Howat, 116 Kan. 412; Dorchy v. 
Kansas, 264 U.S. 286. 
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tional jail sentence of one year was ordered 
for the second contempt. Both of these 
cases were appealed to the United States 
Supreme Court, and both were dismissed. 
The appeal from the first case was dismissed 
on the ground that the constitutionality of 
the entire act could not be reviewed when 
considering a judgment of the state supreme 
court upholding the industrial court’s power 
of investigation, which was separable. The 
second was dismissed because the method 
used to attack the injunction collaterally was 
in error, for an injunction issued by a court 
of general jurisdiction and equity powers, 
properly pleaded and served, must be obeyed, 
even though in error, and the sentence was 
affirmed on principles of general law in- 
volving no federal question.” 


The constitutionality of the Kansas statute 
was raised in a number of cases involving 
wage reductions. The United States Su- 
preme Court on review ruled that the com- 
pulsory arbitration machinery as applied to 
manufacturing and transportation industries 
was unconstitutional and that they could not 
be regarded as affected with the public in- 
terest so as to permit wage determination.” 
The Supreme Court held that the fixing of 
wages, hours, rules and regulations by such 
an agency. was contrary to the due process 
clause of the Fourteenth Amendment, in that 
it curtailed the right of an employer on the 
one hand and of the employee on the other 
to contract about his affairs. 


Even prior to the Supreme Court decision 
the industrial relations court had ceased to 
function because of increasing opposition 
and indifference of employers, workers and 
the public. The court was abolished in 
1925, although the statute still remains on 
the books. 


The Kansas experiment has been sum- 
marized in the following language: 


“The short-lived experiment of Kansas 
with compulsory arbitration was one of the 
after effects of the war psychology. It was 
inaugurated after the State had taken over 
the operation of the mines in order to end 
a coal strike. The returned soldiers who 
filled the strikers’ places, as well as the gen- 
eral public, were prone to consider all strikes 
as unpatriotic and to welcome a device which 
would make them illegal. Within a few 
months, many of the court’s most ardent 
supporters began to question the implica- 
tions of such legal compulsion in the em- 





2 Howat v. Kansas, 258 U.S. 181. 
% Wolff Packing Company v. Court of Indus- 
trial Relations, supra, footnote te Table 1. 
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ployer-employee relationship and to oppose 
specific actions and decisions of the court.”™ 


Efforts to evaluate the experience of the 
State of Kansas with the court of industrial 
relations has indicated by and large that the 
experiment was not successful, measured in 
terms of strike activity, general opposition, and 
failure to achieve the basic purposes of the 
statute. The action of the Supreme Court as 
applied to some phases of its operation made 
ineffective for practical purposes the remain- 
ing portions of the statute. 


Railway Labor Act 
and War Labor Board 


Although the Railway Labor Act does make 
specific provision for the adjudication of dis- 
putes involving the application or interpre- 
tation of the contract by special boards, it 
is concerned primarily with the adjudication 
of obligations existing under contracts 
voluntarily agreed to by the parties. The 
machinery provided in the Railway Labor 
Act, dealing with the merits of new disputes, 
does not involve compulsory arbitration. It 
was therefore felt undesirable to discuss in 
detail the provisions of the Railway Labor 
Act in this report. 


Likewise, the experience of the National 
War Labor Board during the Second World 
War, which came fairly close to compulsory 
arbitration, is not being treated in detail be- 
cause the board itself was created by a 
voluntary agreement of leaders of labor and 
management, and may therefore be con- 
sidered as a voluntary method in its incep- 
tion. In addition, the members of the board 
consisted of representatives of labor, manage- 
ment and the public, with protection for the 
interests of all groups concerned. On the 
other hand, the board’s orders were final and 
binding on the parties, and were not sub- 
ject to review by the courts. Since it was 
possible for either party to a dispute to 
bring the case to the board if it involved 
the war effort, the board’s action was, in 
substance, a compulsory arbitration board. 
It must be recalled, however, that the board’s 
actions fitted into a larger pattern of war- 
time controls, including the allocations of 
raw materials as well as manpower and 
strict control over prices. The wage regula- 
tions, therefore, were less objectionable, 
since the war effort required controls which 
normally would be tolerated in peacetime. 





™ “Adjustment of Labor Disputes,’’ Monthly 
Labor Review, November, 1939, p. 9. 
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Foreign Experience 


The countries whose names have been 
most closely associated with compulsory 
arbitration are Australia and New Zealand. 

The Australian Commonwealth Concilia- 
tion and Arbitration Act, passed in 1904, 
established the Commonwealth Court of 
Conciliation and Arbitration, and granted 
the court the power to make binding awards 
on employers and employees. The awards 
usually took one of the following forms: 


(1) A declaration of the court that a col- 
lective agreement was binding on both parties. 

(2) The appointment of a conciliation com- 
mittee, consisting of employer-employee 
representatives and a public chairman, to 
make a settlement which would be endorsed 
by the court. 

(3) The making of an award by the court 
itself. 

The jurisdiction of the court was con- 
fined to interstate cases, since the individual 
states dealt with intrastate matters. Only 
registered trade unions could avail them- 
selves of the benefits under an award. The 
basic purpose of the law was to prevent 
strikes and lockouts. 


The awards of the court generally dealt 
with union security, wages, hours and work- 
ing conditions in disputes brought before it 
either by an employer or by employees 
registered under the act. The court was au- 
thorized to impose fines up to ten pounds 
for each individual of an organization and 
one hundred pounds for a registered organi- 
zation or an employer for any violation of 
an award. The court was also empowered 
to “de-register” organizations, and thus de- 
prive them of the benefits of any awards. 


During the Second World War period, 
the court determined wages, hours and 
working conditions for over one million 
persons, which comprised approximately 
eighty-five per cent of the total number of 
trade unionists in Australia, or about one 
third of the total labor force. Even though 
the commonwealth and state acts are gen- 
erally applicable, there have been direct 
negotiations between the parties in the de- 
termination of industrial disputes. Accord- 
ing to recent reports, work stoppages “have 
occurred regardless of their legality or il- 
legality, and those involved were seldom 
subjected to penalties during either the pre- 


war or war years.”™” 


Immediately prior to and following the 
election of the Labor Party and the forma- 
tion of a Labor government in October, 
1941, emergency amendments to the arbitra- 
tion legislation were introduced. The Na- 
tional Security Regulations on December 16, 
1940, and May 27, 1943, enlarged the juris- 
diction of the arbitration court. Cases of an 
intrastate nature were placed within the 
court’s jurisdiction and the court was given 
the power to apply an award or order to 
the entire industry in which a dispute arose. 


Millis and Montgomery summarize the 
experience of Australia with compulsory 
arbitration in the following manner: 

“1. In Australia, compulsory arbitration 
was ititially conceived of primarily as a 
method of preventing strikes .... Strikes 
have neither been eliminated or reduced to 
negligible numbers. 

“2. Penal clauses against strikes cannot 
be vigorously enforced . . . . Vigorous en- 
forcement of penalty clauses has usually 
been followed by amendment or by relaxa- 
tion in administration of the law. 


“3. As to form of intervention, it may be 
said that in general the desire has been to 
substitute mediation for arbitration insofar as 
practicable. Nevertheless in Australian thought, 
compulsory arbitration finds a legitimate 
place and is not to be eliminated. . 

“4. A general system of compulsory arbi- 
tration evolves into a far reaching and per- 
haps a dominating system for regulating 
wages and the great variety of things in the 
field of industrial relations... . 

“5. Finally a system of government in- 
volving states and commonwealth tends to 
introduce problems when control is ex- 
ercised.””” . 

The experience of New Zealand has been 
essentially similar to that of Australia. The 
New Zealand system of national arbitration 
was established by the Industrial Concilia- 
tion and Arbitration Act of 1894, which pro- 
vided for the establishment of a court of 
arbitration and for the making of awards 
binding on both parties. The law provided for 
(1) the formation of boards to bring about the 
settlement of labor disputes, (2) the registra- 
tion of unions of employers and employees and 
(3) the making and filing of legally enforce- 
able industrial agreements and court awards. 

Strikes and lockouts were forbidden by 
persons governed by awards or agreements. 
When the Labor government came into of- 





% Monthly Labor Review, April, 1946, p. 610; 
“Settlement of Industrial Disputes in Seven 
Foreign Countries,’’ Monthly Labor Review, 
August, 1946, p. 6. 


Public Utilities Disputes 


% Millis and Montgomery, Organized Labor, 
Pp. 821-822. 
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fice in 1936, the act was amended to pro- 
vide that a collective agreement applied to-a 
majority of workers in an industry might 
be made binding on the entire industry. Simi- 
larly, an award of the court could be made 
binding on all employers in an industry or 
the district to which it related if it applied 
to the majority of the workers. 

Millis and Mongomery summarize the 
New Zealand experience in the following 
manner: 


“1. The system probably reduced the 
amount of open industrial conflict, but it 
did not provide a specific solution for the 
problem of strikes and lockouts. New Zea- 
land did not remain for long a country with- 
out strikes . . 

“2. There was the problem of protesting 
minorities—a very difficult problem to deal 
with, especially when class-conscious groups 
are involved. 

“3. New Zealand came to be of the opinion 
that mediation and agreements are much to 
be preferred to litigation and court award. 

“4. The system as was inevitable when it 
was applied to competitive industries, be- 
came primarily a system for regulating wages, 
hours and other matters involved in in- 
dustrial relations. ... 

“5, The regulation solved the problem of 
sweating, gave a more consistent wage rate 


structure and a better one from the point of 
view of the needs of the various working 
groups, and had the effect of improving a 
variety of working conditions. 


“6, The system of regulation for better 
or for worse stabilized wage rates and real 
wages but it made wages comparatively in- 
elastic in the country’s economy.” ™ 

Estimated man-days lost per employee 
worker in nonagricultural establishments in 
the United States for the ten-year period 
1935-1945 was .590. The comparable average 
for the ten-year period for Australia was .566. 

The strike statistics for Great Britain for 
the period preceding World War II, 1935 
through 1939, showed estimated man-days 
lost per employee worker of .151. During 
this period Great Britain used voluntary 
methods of settling labor disputes. The ma- 
chinery of compulsory arbitration during 
the period of World War II did not result 
in any substantial decrease in man-days lost 
through industrial disputes. The figure for 
the average for the years 1940 through 1945 
shows the estimated man-days lost as .162. 

Although it is difficult to evaluate the re- 
sults of compulsory arbitration, the record 
seems clear that compulsory arbitration has 
not eliminated industrial disputes in those 
countries where it has been applied. 


[The End] 





* Millis and Montgomery, op. cit., p. 803. 








TO FIVE YEARS OF PEACE 


On the settlement of the contract between General Motors 
and the United Auto Workers, Secretary of Labor Maurice 
Tobin said: “It is a tribute to the fine spirit in which both the 
General Motors Corporation and the United Automobile 
Workers have bargained that they have agreed upon a contract 
which will assure peace in this great operation for 5 years and 
which, at the same time will insure an annual improvement in 
the wages of the workers of the Corporation consistent with 

technological progress.” 
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THE SUABILITY OF UNIONS 





By SEYMOUR PHILIP KAYE and ERNEST G. ALLEN 


THIS ARTICLE APPEARED ORIGINALLY IN THE JANUARY, 1950 
ISSUE OF THE BOSTON UNIVERSITY LAW REVIEW. THE AU- 
THORS HAVE REWRITTEN IT FOR THE LABOR LAW JOURNAL 





OLLECTIVE BARGAINING now key- 

notes the lives of more than fifteen mil- 
lion workers who, with their contract 
script, together with management play their 
roles to a vast audience of 150 million. 
“The solid strength of labor organizations 
is built on the arduous negotiation of col- 
lective agreements and onthe skil! with 
which they are afterward administered.” * 
In this advanced era of wage reopenings 
and pensions, the collective bargaining 
theme of unions has become incompatible 
with the old words and music of the 
syndicalists: 


“Why do you make agreements that 
divide you when you fight 

And let the bosses bluff you with the 
contract’s ‘sacred right’?”? 


But management has protested that the 
National Labor Relations Act, while impos- 
ing the duty of bargaining in good faith, 
did not empower employers to secure their 
rights and to enforce the obligations of 
labor. The nature of the grievance is the 
alleged immunity of unions to lawsuits, due 
to their status as unincorporated associa- 
tions and, hence, nonlegal entities. 


In early English law, legal recognition 
of an entity depended upon the express 


consent of the sovereign to its organization.’ 
Today, incorporation is tantamount to royal 
recognition, so that unincorporated associa- 
tions are devoid of legal personality. Thus, 
the common-law rule provides for the sua- 
bility of unincorporated labor unions only 
upon the joinder of all individual members.* 
The joint use of the union title together 
with the names of members in the complaint 
was considered a formal defect, subject to 
abatement.° 


Section 301, of the Labor Management 
Relations Act of 1947, hailed by manage- 
ment as part of their Magna Carta, was 
designed to adjust this imbalance of re- 
sponsibility. The tenor of the provision 
sounded in the ancient opinion of Lord Holt 
that “want of right and want of remedy 
are reciprocal.” Union responsibility was 
defined by the House committee: 


“Labor organizations should be subject to 
the same judicial remedies and processes in 
respect of proceedings involving violations 
of such contracts as those applicable to 
other citizens and [they] cannot 
justifiably ask to be treated as responsible 
contracting parties unless they are willing 
to assume the responsibilities of such con- 
tracts to the same extent as the other party 
must assume his.” * 





1 Leiserson, *‘Growing Pains of the American 
Labor Movement,’’ Unions, Management and the 
Public (Bakke and Kerr). 

2? Brissenden, The Il. W. W., A Study of Amer- 
ican Syndicalism (1919), p. 371, quoting G. G. 
Allen's “Tie Em Up!”’ 

* Warren, Corporate Advantages Without In- 
corporation (1929), pp. 8-11; Cole, ‘‘The Civil 
Suability, At Law, Of Labor Unions,’’ 8 Ford- 
ham Law Review 30 (1939). 
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* Donovan v. Danielson, 138 N. E. 811, 244 
Mass. 432 (1923); Sturges, ‘‘Unincorporated 
Associations as Parties To Actions,’’ 33 Yale 
Law Journal 384 (1924); Cole, op. cit., footnote 
3, pp. 31, 36-37. 

5 Sturges, op. cit., footnote 4, pp. 388-389. 

* House Committee Report No. 245, H. R. 3020. 
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Section 301(a) of the Taft-Hartley Act 
bestowed legal personality upon unions by 
providing the federal district courts as 
forums for damage suits upon the fulfill- 
ment of two basic requirements: a breach 
of contract by either labor or management; 
a labor organization which represents em- 
ployees in an industry affecting commerce. 
Jurisdiction is granted “without respect to 
the amount in controversy or without re- 
gard to the citizenship of the parties.” 
Suits by or against labor organizations are 
facilitated by: eliminating the ordinary 
criteria of jurisdiction; providing venue 
where the principal union office is located 
or wherever officers and agents act for or 
represent their members; providing that 
union liability for the acts of its agents be 
determined by tests other than actual au- 
thority or subsequent ratification. The 
pressure of liability was capped by a safety 
valve which limited the satisfaction of judg- 
ments against the union to group, and not 
to individual, assets. 


Section 301(b) provides that any labor 
organization “may sue or be sued as an 
entity and in behalf of the employees whom 
it represents in the’ courts of the United 
States.” The possibility arises of all tortious 
acts being embraced, since only Sec- 
tion 301(a) is limited, on its face, to “suits 
for violations of contract.” Section 303(a) 
borrows this agency doctrine by providing 
expressly for the application of Sec- 
tion 301(b) to certain torts as illegal com- 
binations and boycotts. However, the 
legislative history seemingly limits the 
scope of Section 301(b) to contract viola- 


Mr. Kaye is on the Voluntary Labor Tribunal 
Staff of the American Arbitration Association. 
is a member of the New York and 


Federal Bars 


tions and to those torts specified in Sec- 
tion 303(a). 

Consideratiom of the application of, and 
the contractual patterns stemming from, 
Section 301 merits a historical prologue, 
wherein is reviewed union suability prior 
to the Taft-Hartiey Act, including the fed- 
eral jurisdiction of labor controversies. 


State Courts 


The common-law rule, immunizing unions 
against litigation, has become devitalieed as a 
result of statutory and judicial modification 
and change. By 1947, it was estimated that 
twenty-five states had enacted statutes mak- 
ing unions suable in their common names. 
Another ten states permitted representative 
suits against the union members in any 
form of action, so that a judgment could be 
satisfied from union assets. Even in the 
thirteen remaining states, waiver, estoppel, 
representative suits in equity and other de- 
vices were frequently employed to render 
unions suable in the same manner as incor- 
porated associations." 


But the patterns of suability lacked uni- 
formity. Some courts deemed an allegation 
of a union’s incorporation admitted unless 
specifically denied. Other courts held the 
union’s failure to take exception to its sua- 
bility a waiver of its right of objection.’ 
Unions were estopped, in other jurisdictions, 
from asserting legal incapacity by virtue of 
the entity’s role as a contracting party.” 
Still other courts have ‘permitted suits 
against unions without reference to the 
status of the union as a corporate entity.” 





™ Congressional Record, April 25, 1947, p. 4154. 

8 Cook, Corporations, Volume 4, Section 753 
(8th Ed., 1923). 

® Tucker v. Eatough, 120 S. E. 57, 186 N. C. 
504 (1923). 
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Equity mitigated the harshness of the 
common-law rule through the medium of 
class suits in which the satisfaction of 
judgments was limited to the joint assets 
of the union.” 

The statutes enacted by the legislatures 
of many states have, likewise, resulted in 
heterogeneous patterns. Unions are suable 
in their common names, in accordance with 
the provisions of some statutes, as if they 
were associations doing business.“ Other 
statutes provide for an action against the 
labor entity by having an officer (e. g., the 
president or treasurer) represent the union.” 
Still other statutes provide for the use of 
the association’s name as descriptive of the 
party or parties plaintiff and defendant.” 
All of these statutes restrict recovery to, 
union funds, exempting assets of the indi- 
vidual union members. 

Proposed compulsory-incorporation stat- 
utes are unlikely in the light of American 
Federation of Labor wv. Reilly,” in which case 
the Colorado Supreme Court held such a 
statute unconstitutional as violative of the 
freedom-of-speech-and-assembly clauses of 
the Fourteenth Amendment of the Federal 
Constitution, as well as violative of the state 
constitution. 


Federal District Courts 

The history of union suability in the fed- 
eral courts commences in 1886 with the 
passage of a voluntary-incorporation stat- 





ute, repealed in 1932 on account of both 
nonuse and abuse.” 


Dowd v. United Mine Workers of America,” 
a suit against a union under the Sherman 
Anti-Trust Act, initiated the doctrine of in- 
corporation by implication. That act pro- 
vided ® that “the word ‘person’ or ‘persons’ 
wherever used in the Act shall be deemed 
to include corporations and associations 
existing under or authorized by the laws 
of either the United States, the laws of 
any of the Territories, the laws of any 
state, or the laws of any foreign country.” 
Upon the use of this phraseology, together 
with the authorized status of unions in some 
states, the court found the union incorpor- 
ated by the implication of the Sherman 
Anti-Trust Act. The court further ex- 
tended the scope of its reasoning to en- 
compass all unions as subject to suit under 
that act. The United States Supreme 
Court, in United Mine Workers of America 
v. Coronado Coal Company,” apparently ac- 
quiesced in the doctrine of incorporation by 
implication. Mr. Chief Justice Taft, the 
Court’s spokesman, was guided in his rea- 
soning by such factors as: power wielded by 
unions; statutory protection of union labels, 
right to strike, ete.; and the difficulty of 
satisfying a judgment against the union. 
State courts have been divided in their ac- 
ceptance of this interpretation.” 


The applicable rule to federal district 
court cases which do not arise under stat- 





12 Maisch v. Order of Americus, 72 Atl. 528, 
223 Pa. 199 (1909); Supreme Tribe v. Cauble, 
255 U. S. 356, 41 S. Ct. 388, 65 L. Ed. 673 (1920). 

13 Senate Report No. 105, 80th Congress. Ist 
Session, p. 16 (1947); Montana Revised Code 
Section 9083 (1921). 

4 New York General Association Laws, Sec- 
tions 12-13. See also 45 Columbia Law Review 
276, 278 (1945). 

18 Maryland Annotated Code, Article 23, Sec- 
tion 104 (Bogby, 1936); South Carolina Code 
Section 7796 (Michie, 1932). 
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16.9 LABOR CASES { 62,462, 155 Pac. (2d) 145, 
113 Colo. 90 (1944). 

1724 Stat. 86 (1886); 47 Stat. 741 (1932); 17 
Congressional Record, Part 2, p. 1900, Part 6, 
Ppp. 5447, 5565-66. 

18 235 F. 1 (CCA-8, 1916). 

% 26 Statutes at Large 209, Chapter 647, Sec- 
tion 7. 

20 259 U. S. 344, 42 S. Ct. 570, 66 L. Ed. 975 
(1922). 

1 See Note, 51 Harvard Law Review 520, 527 
(1938). 
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utes defining persons and associations in 
the manner of the Sherman Anti-Trust Act, 
is apparently ™ Rule 17 (b) of the Rules of 
Civil Procedure for the District Courts of 
the United States: ™ 


“In all other cases [other than individ- 
uals and corporations] capacity to sue or 
be sued shall be determined by the law of 
the state in which the district court is held, 
except (1) that a partnership or other unin- 
corporated association, which has no such 
capacity by the law of such state, may sue 
or be sued in its common name for the pur- 
pose of enforcing for or against it a sub- 
stantive right existing under the Constitution 
or laws of the United States se 


With the advent of Section 301 of the 
Taft-Hartley Act, redress for breach of a 
collective bargaining agreement became a 
“substantive right existing under the . . . 
laws of the United States.” Thus did 
Congress write a new chapter in the his- 
tory of union suability, which gave impetus 
to legislative change in at least five states ™ 
and served to model for provisions in three 
other states.™* 


Application of Section 301 


The new statutory right of suability made 
its debut amid a hostile labor audience, after 
having received a critical White House ap- 
praisal in the form of a veto.” To unions, 
it threatened legal harassment and depletion 
of treasuries. To President ?ruman, it 
represented a possible substitute for griev- 
ance machinery and a repudiation of the 
informed wisdom of industrial relations.” 


But time, thus far, has not substantiated 
labor’s fear of a flood of litigation. A low 
tide of approximately fifty-seven damage 
suits ebbed through the federal courts, as 


of December 31, 1948, for both violations of 
Section 301 and Section 303." However, 
only twelve of the reported cases dwelled 
upon “charges of secondary boycotts or 
other violations of Section 303. “aa 
The majority of these«suits were initiated by 
employers, unions and an individual em- 
ployee originating nineteen and one suits 
respectively.” Few of these suits proceeded 
to judgment and, despite claims of astro- 
nomical damages," the Joint Congressional 
Committee of Labor Management Relations 
failed to discover any case “in which either 
an employer or union recovered damages 
from the other.” ” 


Three conclusions emerge from the hand- 
ful of cases invoking Section 301: the constitu- 
tionality of the provision,” the unavailability 
of private injunctive relief under the pro- 
vision “ and the inapplicability of the United 
States Arbitration Act to collective bargain- 
ing agreements.” This last conclusion is 
hereinafter discussed in a more befitting 
background, the problem of the legal status 
of arbitration.” 


The elimination of the usual criteria of 
federal jurisdiction drew an early broad- 
side from Senator Murray, aimed at the 
constitutionality of the measure.” Since 
the United States Constitution limits suits 
in federal courts to cases or controversies 
involving diversity of citizenship or arising 
under federal law,” the constitutionality of 
Section 301 seemingly rests upon the crea- 
tion of a federal substantive right. It should 
be noted, however, that the constitutionality 
of procedural rules has been. occasionally 
upheld in the absence of these jurisdictional 
criteria.” It should also be noted that a 
federal substantive right still hints of the 
possible applicability of the substantive law 
of the various states with their concomit- 





2 Cf. Collective Bargaining, (National Asso- 
ciation of Manufacturers, 1945), pp. 10-11. 

% Witmer, ‘“Trade Union Liability,’’ 51 Yale 
Law Journal 40, pp. 54-62 (1941). 

* Delaware Laws 1947, H. B. 212, Section 8; 
Minnesota Laws 1947, Chapter 527; Nebraska 
Laws 1947, Chapter 82; North Dakota Laws 
1947, Chapter 94, S. B. 225, Section 1. See also 
Arizona Laws, Chapter 81, Section 6. 

% Florida Laws 1943, Chapter 21968, Section 
11; Kansas Laws 1943, Chapter 191, S. B. 264, 
Section 10; Pennsylvania Laws 1946, Article No. 
180, Section 3 (a). 

*% President's Veto Message of June 20, 1947. 

® Ibid. 


% Report of the Joint Committee on Labor 
Management Relations, 80th Congress, 2d Ses- 
sion, Report 986, Part 3, pp. 30-32, December 


*% New York Times, March 24, 1949, sult by 
Railway Express Agency against AFL Railway 
and Steamship Clerks’ Union for $5 million 
damages alleged to have stemmed from a ‘‘slow- 
down.’ 

33 Colonial Hardwood Flooring Company v. 
United Furniture Workers, 14 LaBor CASES 
1 64,325, 76 F. Supp. 493 (DC Md., 1948), aff'd 
14 LABOR CASES { 64,517, 168 F. (2d) 33 (CCA-4, 
1948); Wilson & Company v. United Packing- 
house Workers of America, 16 LABOR ‘CASES 
{ 64,997, 83 F. Supp. 162 (DC N. Y., 1949). 

% See footnote 44, infra. 

% See Colonial Hardwood Flooring Company 
v. United Furniture Workers, supra, footnote 33. 

% 90 Congressiona! Record 4153, April 25, 1947. 

* Ibid. ; 57 Yale Law Journal 630, 633, note 17. 

*% Article III, Section 2; Busby v. Electric 
Utilities Union, 323 U. S. 72, 65 S. Ct. 142, 89 
L. Ed. 78 (1944). 

* Teller, Labor Disputes and Collective Bar- 
gaining (1940), Volume 1, Section 398.11. 
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ant disparities.” However, contention as to 
the constitutionality of Section 301 must 
vanish in the light of legislative intent and 
judicial ruling. In Wilson & Company v. 
United Packinghouse Workers," where the 
defendant moved to dismiss a damage suit 
under Section 301 on the ground of im- 
proper jurisdiction, the court held: 

“There can be no doubt that Congress, 
under its power to regulate commerce, could 
constitutionally create such substantive 
rights. It is clearly a suit 
arising under the law of the United States.” 

This court also held that Section 301 was 
not violative of the Fifth Amendment. 
Similarly, in Colonial Hardwood Flooring 
Company v. United Furniture Workers,” the 
United States Circuit Court of Appeals for 
the Fourth Circuit held a damage suit to 
arise under the laws of the United States, 
and the court dismissed the argument that 
the “alleged retrospective operation on con- 
tracts existing prior to the passage of 
the Act” was violative of the “due process” 
clause. The violation of a no-strike clause 
was held to constitute a nonarbitrable issue 
on the ground that the broad arbitration 
clause was intended to be a preventive 
strike remedy, hence inapplicable after the 
occurrence of a strike. 


The courts, with one exception,” have es- 
tablished the unavailability of private in- 
junctive relief against breaches of collective 
bargaining agreements.“ The prohibition 
of the Norris-La Guardia Act upon the 
issuance of injunctions in labor disputes re- 
mains unaffected by Section 201 of the Taft- 
Hartley Act. The tenor of judicial opinion 
was sounded in Jnternational Longshoremen’s 
and Warehousemen’s Union v. Sunset Line 
and Twine Company: “ 


° Congress did not intend either 
by expression or by necessary implication, 
that private parties should have a right to 
injunctive relief even as an ancillary rem- 
edy in the permitted suit for damages.” 


These cases and the Colonial Hardwood 
case create a dilemma in which only final 


judicial determination can abate economic 
warfare once a strike occurs without prior 
demand for arbitration. Furthermore, the 
uselessness of prior demand for arbitration 
is evidenced by the apparent inapplicability 
of the United States Arbitration Act to col- 
lective bargaining agreements. The juris- 
diction of a federal district court of a cause 
which constitutes both a contract violation 
and an unfair labor practice has been held 
improper, due to the exclusive jurisdiction 
of the NLRB over unfair labor practices.” 

The agency relationship, contained in the 
Taft-Hartley Act, has not been subject to 
significant review, but the NLRB has indi- 
cated that it will apply common-law rules 
of agency, which is probably in accord with 
legislative intent.” 

As to proper parties, participation is not 
limited, according to one decision, to unions 
who have filed non-Communist affidavits 
and fulfilled the statutory requirements pre- 
requisite to NLRB remedies.* 

While Section 301 may yet become a 
fount of voluminous or substantial litiga- 
tion, unions today remain relatively free of 
its impact. The envisioned wave of suits 
has not flowed from the provision. 


Escape Clauses and Section 301 


The enactment of Section 301 caused 
many unions to seek contractual avenues 
of escape from anticipated liability for wild- 
cat strikes, stoppages and other contract 
violations. These avenues have been marked 
by the elimination of no-strike clauses, the 
inclusion of conditional waivers of damage 
liability, limitations on the authority of 
agents, stipulations of damages and provi- 
sion for arbitration. The policy of refusing 
written agreements entirely was pursued 
by at least one union.® 

The purge of no-strike clauses from con- 
tracts represented the peak of labor’s storm 
of protest. Labor’s angry rumble was also 
manifest in the inclusion of liability-exemp- 
tion clauses in contracts negotiated since 
the advent of the Taft-Hartley Act. But 





*” Restatement of Conflict of Laws, Chapter 


12 (1940); Federal Rules of Civil Procedure 
17 (b). 

“ Supra, footnote 33. 

#2 Ibid. 


* Mountain Stctes etc. v. Mountain State 
Telephone & Telegraph Company, 15 LABOR 
CASES { 64,724, 81 F. Supp. 397 (DC Colo., 1948). 

“ Alcoa Steamship Company v. McMahon, 15 
LABOR CASEs { 64,819, 81 F. Supp. 541 (DC 
N. Y., 1948), aff'd 16 LaBor Cases { 65,061, 173 
F. (2d) 567; United Packinghouse Workers of 
America et al. v. Wilson & Company, 15 LABOR 
CASES { 64,631, 80 F. Supp. 563 (DC IIll., 1948); 
dicta: Amazon Cotton Mill v. Textile Workers 
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Union, 14 LABOR CASES { 64,443, 167 F. (2d) 183 
(CCA-4, 1948): Amalgamated Association v. Dixie 
Motor Coach Company, 15 LABOR CASEs { 64,843, 
170 F. (2d) 902 (CA-8, 1948). 

#14 LABOR CASES { 64,444, 77 F. Supp. 119 
(DC Calif., 1948). 

* Amazon Cotton Mill v. 
Union, supra, footnote 44. 
* Note, 49 Columbia 

(1949). 

* United Steel Workers v. Shakespeare Com- 
pany, 16 LABOR CASES { 64,978, 84 F. Supp. 
267 (DC Mich., 1949). 

* See footnote 50, infra. 


Textile Workers 
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the early tempest became more of a flurry 
of excitement in the light of contractual 
patterns which evidence no noteworthy 
trend toward the elimination of no-strike 
clauses and the inclusion of exculpatory 
clauses. It has been estimated that approxi- 
mately eighty per cent™ of collective bar- 
gaining agreements contain some type of 
no-strike clause, of which “two-thirds amount 
to an absolute ban on stoppages or inter- 
ferences with production during the life of 
the agreement, while the other third are 
essentially conditional promises—the union 
will refrain from striking only until the 
grievance procedure -is exhausted.”" The 
absence generally of no-strike clauses in the 
remaining percentage of agreements is 
borne out by their absence in eighty-one or 
25.9 per cent of 313 post-Taft-Hartley Act 
contracts studied by the National Industrial 
Conference Board.” 


The early reaction to the shock of sua- 
bility was supplanted by a more temperate 
measure, the conditional waiver of liability. 
This pattern consists of a no-strike clause 
coupled with conditions precedent or sub- 
sequent which serve to limit or exempt 
union liability. These provisions clothe 
unions with specific immunity upon compli- 
ance with certain conditions, such as: “All 
necessary action by the union to end the 
strike”; “advise the company whether or 
not the strike is authorized”; “request the 
strikers to return to work”; “post a signed 
notice and announce publicly that the strike 
is unauthorized”; “request the strikers to 
return to work”; “refrain from aiding or 
abetting in the strike.” ™ 


These escape clauses have been ques- 
tioned as possible unfair labor practices or 
as contraventions of public policy. How- 
ever, clarification of their status rests with 
judicial determination. 


Reliance has been ‘placed by other unions 
upon clauses restricting the authority of 
their agents, but it is unlikely that an agent- 
in-fact will escape in the disguise of 





3% Basic Patterns in Collective Bargaining 
(Bureau of National Affairs, Inc., 1948), 15.325. 

5! Ibid. 

52 National Industrial Conference Board, 
Studies in Personnel Policy No. 94 (1948), p. 32. 


53 United States Department of Labor, Monthly 
Labor Review, February, 1949, p. 145. 


54 Ibid. 
55 Toid, 
5¢ See footnote 50, supra. 


*tIn return for contracting that ‘‘there shall 
be no liability by suit for damages on the part 
of the union, its officers, agents or members 
for breach of contract of any kind or character 
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contractual nonauthority. The agency rela- 
tionship will doubtlessly be determined on 
the basis of “apparent authority, scope of 
employment, and broad interpretations of 
ratification.” ™ Another course steered by 
unions has been the creation of a contractual 
gap in the relationship of local and parent 
union in order to insulate the latter.” — Still 
another pattern has been the advance stipu- 
lation of a fixed sum as payment for dam- 
ages sustained.” 


Undue emphasis has been placed upon 
labor’s effort to insulate itself against re- 
sponsibility. Instead of seeking escape, 
most unions favored the normal and grow- 
ing pace of arbitration. Many unions bar- 
gained anew for this enforcement method 
so that arbitration clauses became the pre- 
dominant contractual pattern of the day.” 
It was noted by a United States Department 
of Labor publication that: “In general, con- 
tract clauses adopted in 1948 exempting 
unions from liability took the form of 
mutual pledges to arbitrate all disputes and 
claims arising out of agreements and to 
waive all recourse to the courts or 
the NLRB.”® 


Judicial and Quasi-Judicial Methods 
of Contract Enforcement 


These contractual trends and the quies- 
cence of Section 301 of the Taft-Hartley 
Act highlight the use, growth and efficacy 
of arbitration in the settlement of disputes 
and in the enforcement of contracts. This 
brand of justice has achieved the status of 
national policy so that, in the words of 
President Truman, “in the most enlightened 
union-management relationship, disputes 
over the interpretation of contract terms 
are settled peacefully by negotiation or arbi- 
tration.” Similar opinion was voiced by 
the National Labor-Management Confer- 
ence, convened by the President in 1945, 
which recommended arbitration as the final 
step in grievance procedure.” The process 
has flourished to the extent that an esti- 





whatsoever,’’ the United Automobile Workers 
of America, CIO, surrendered “quid pro quo 
to the International Harvester Co. in the ac- 
ceptance of Company discipline of employees 
subject to the grievance procedure up to and 
including arbitration.’’ Monthly Labor Review, 
February, 1949, p. 145. 

58 See footnote 53, supra, 

% “State of the Union’’ message to both 
Houses of Congress, January 5, 1949. 

© Braden, “‘Arbitration and Arbitration Pro- 
visions,’ Proceedings of New York University 
Second Annual Conference on Labor (Matthew 
Bender & Company, 1949), pp. 355-382. 
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mated ninety per cent of the nation’s 75,000 utes, providing for a stay of litigation of 
labor contracts provide for the voluntary an issue ‘contractually referable to arbitra- 
reference of some type of dispute toa third tion, to labor agreements. The scope of 
person or persons for a final and bind- these statutes remains questionable due to 


ing determination.” the divergency of federal and local judicial 
The nature of the arbitrable dispute may ‘'terpretation. 
be one or a combination of the following: The United States Arbitration Act ® poses 


rights stemming from the meaning, appli- this problem of legal status and illustrates 
cation and interpretation of the contract; the statutory gap favoring commerce as 
interests arising from wage reopenings, against labor arbitration. 

welfare and pension funds, etc.; rights and 
interests emerging from the arbitration of 
a new contract.” 


Labor arbitration has progressed slowly Despite these statutory shadows, the en- 
in its quest for statutory status. Statutes™ forcement method has, almost universally, 
have served to overcome common-law hos- been contractually cast in the mold of arbi- 
tility and facilitate a more potent remedy tration. The growth of arbitration is trace- 
by making agreements to arbitrate existing able to its four roots of speed, economy, 
disputes binding, irrevocable and specifically justice and privacy. Litigation has too fre- 
enforceable. The primary prerequisites to quently appeared as a bottomless pit of ex- 
common-law validity were the voluntary pense, delay, technicality and inflexibility. 
agreement to arbitrate an existing disclosed Damage suits under Section 301 of the Taft- 
dispute, attendance by both parties at the Hartley Act failed to flourish in this litigious 
hearing and a unanimous award.“ The atmosphere.” 


Arbitration v. Litigation 


common law enabled either party to nullify Arbitration features speed and offers an 
the proceeding at any time prior to the alternative to burdened calendars and pro- 
rendering of a valid award. cedural delays.” Its speed serves to check 


While almost all states® make agree- the growth of a “sore spot” which might 
ments relating to existing, disclosed dis- otherwise infect the psychological and phys- 
putes valid, irrevocable and. specifically ical industrial relationship. Delay operates 
enforceable, only fifteen states give equal to the detriment of revived collective bar- 
force and effect to agreements relating to gaining and amicable settlement. The 
future, undisclosed disputes.” Of these fif- American Arbitration Association," like 
teen “future-disputes” statutes, eight ex- other administrative conduits,” has success- 
clude labor agreements.” Labor has played fully met the challenge of time by arranging 
the “little brother” to commercial arbitra- hearings in discharge and layoff grievances 
tion, this role being generally effected by involving reinstatement and retroactive pay, 
statutory exceptions relating to employ- within an average period of two weeks from 
ment Or personal service contracts. Judicial the time of submission. Choice of venue 
discord has centered around the question of usually lies with the parties so that their 





the applicability of general arbitration stat- private judges frequently make plant visi- 
*1 Tbid., p. 366. three per cent in 1946 over 1941 of cases pending 
@ Ibid., p. 362, refers to another class, the in United States district courts, and he argued 
arbitration of jurisdictional disputes. that ‘‘constant increase in litigation can only 


*§ See Keller, Arbitration in Action (Harper be met by an increase in the number of judges 
& Brothers, 1941); 34 Jowa Law Review 430-479 and court personnel, with corresponding in- 


(1949). creases in the cost of government.’’ It should 
* Braden, ‘‘Problems in Labor Arbitration,”’ be noted that courts themselves have turned to 
13 Missouri Law Review 143 (1948). arbitration as supplementary relief for over- 
® Ibid., p. 150. burdened calendars. 
* Ibid. See statutory discussion in Epstein, 1 A nonprofit organization operating in thirty- 


“‘Legal Aspects of Labor Arbitration,’’ Pro- nine states. Labor controversies, which ac- 
ceedings of New York University Second Annual counted for 15.5 per cent of its volume, rose 
Conference on Labor (Matthew Bender & Com- in 1948 to 62.3 per cent. 
pany, 1949), pp. 383-416; see footnote 63, supra. % The system of voluntary arbitration is ad- 
* The following states provide for the statu- ministered both publicly and privately by such 
tory enforcement of labor and commercial agencies as the Federal Mediation and Con- 
agreements: California, Colorado, Connecticut, ciliation Service, state and municipal agencies 
Louisiana, Massachusetts, New Jersey and New or offices, industrial chairmanships, etc. In- 


York. dustrial chairmanships have gained great promi- 
*%9 USC Section 1, 61 Stat. 669, Act of July nence through the outstanding work of such 
30, 1947 umpires as Harry Schulman, Walter Scott 
® See footnote 28, supra. Brower, Isaac Seigmeister, Harry Uvillier, David 


7” Senate Debate, April 25, 1947, p. 4153. Sen- Wolff, etc. 
ator Murray pointed to the increase of sixty- 
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tations to observe “men and machines at 
work.” In short, the convenience of the 
parties paces time and sets locale. 

The economy of arbitration is a concom- 
itant of the speed, and both stenographic 
expenses and counsel fees have responded 
to the over-all efficacy of the process. The 
finality of awards serves to eliminate expenses 
of briefs, records and appeal preparation. 
While it is usually only in “small- 
claims” courts that litigants have the temer- 
ity to plead their own causes, arbitration 
has spawned a new type of “sea-going 
lawyers,” the company executive and the 
union official. But this new breed of ad- 
vocate has not greatly supplanted the pro- 
fessional attorney whose role is an integral 
part of arbitration.” 


More important than the advantages of 
speed and economy is the justice of arbi- 
tration. It has been stripped of technicality 
and procedural restrictions so that it bears 
no semblance to the “English sporting 
theory of justice”’—“a cock fight in which 
that party prevails whose advocate is the 
gamest bird with the sharpest spurs.” “ 


The characteristics of arbitration jus- 
tice are: 


(1) A democratic and_ individualized 
process, “shaped and reshaped”™ by the 
parties. They elect their private judge 
whose office is terminable at their mutual 
will. The collective bargaining agreement 
becomes the inescapable platform whose 
terms generally cannot be altered or modi- 
fied by the arbitrator. In the words of 
Professor Harry Schulman, “authority comes 
not from above but from their own spe- 
cific consent.” ™ 

(2) An experienced and qualified impar- 
tial arbitrator—an industrial engineer for a 
time and motion problem, a labor lawyer 
for an issue of contract interpretation, a 
radio executive for an actor’s equity 
proceeding. 

(3) Stress on substance as against pro- 
cedure, merit as against technicality. Evi- 
dentiary mazes give way before the wide 
discretion lodged in arbitrators as judges 
of the relevance and materiality of proffered 


evidence. Exhibits and testimony are 
usually not subject to legal rules of evidence. 


(4) Absence of stare decisis so that 
awards are not binding precedents. “They 
are not accorded the weight of judicial au- 
thority in determining future controversies, 
even between the same parties.” ™ 


Conclusion 


Collective bargaining is the industrial 
courtship which usually culminates in 
mutual vows as to wages, hours, working 
conditions, etc. National labor policy has 
discouraged the role of the reluctant suitor 
by requiring the parties to engage in good- 
faith bargaining. But disharmony stems 
from management’s contention that it alone 
bears the responsibility of the relationship. 
The enforcement of collective bargaining 
agreements has been the subject of contro- 
versy, due to the alleged immunity of un- 
incorporated unions to lawsuits. Two 
problems are implicit in this problem of en- 
forceability: the nature of the labor con- 
tract and the appropriate method for its 
enforcement. 


Various labels have been attached to col- 
lective bargaining agreements, such as 
“trade agreements,” “peace treaties,” “char- 
ters of conduct” and “ground rules.” While 
the application of traditional contract con- 
cepts may introduce rigidity to a neces- 
sarily flexible relationship, it remains that 
the labor agreement is not such a vagary 
or so sui generis that negotiated rights 
should suffer from want of remedy. 


Litigation appears to be a relatively in- 
flexible method to enforce a dynamic and 
fluid relationship. The resulting patterns 
of suability lack uniformity despite the 
amenability of unincorporated unions to 
suit in three fourths of the states through 
statutory and judicial modification of com- 
mon-law immunity. Section 301 of the 
Taft-Hartley Act was intended to bridge 
this gap by creating a new federal cause 
of action—the damage suit for breach of 
the collective bargaining agreement. Man- 
agement viewed the provision as the key 





™ See Symposium, The Lawyers’ Stake in 
Arbitration (American Arbitration Association, 
1942). 

™ Hays, Cases and Materials on Civil Pro- 
cedure (Foundation Press, 1947), p. 794. 

™ Schulman, ‘‘The Role of Arbitration in the 
Collective Bargaining Process,’’ Collective Bar- 
gaining and Arbitration (University of Califor- 
nia Institute of Industrial Relations, 1949), pp. 
19-30, at p. 24. 

76 Ibid. 
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™ Justin, ‘‘An Arbitrator Speaks,’’ Labor Re- 
lations Reporter (Bureau of National Affairs, 
Inc., December 29, 1947). The field of arbitra- 
tion is in a state of flux with a body of princi- 
ples emerging. The author, Mr. Justin, discussed 
the precedent value in negotiating contracts, 
handling grievances, preparing for arbitration. 
For practical guidance, see Justin, ‘‘Presenting 
Management’s Case to the Arbitrator,’’ Factory 
Management and Maintenance (McGraw-Hill, 
1948). 
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to balanced contractual responsibility. To 
unions, who advised their locals to bypass 
or minimize the suability right, it was an 
evil ingredient of the witches brew con- 
cocted by the Eightieth Congress. 


The attitude of both labor and manage- 
ment appears presently unfounded in the 
light of management’s failure to substan- 
tially invoke Section 301 and labor’s failure 
to make escape clauses its modus operandi. 
Partial explanation for the failure to press 
or circumvent litigation may be found in 
the unavailability of private injunctive re- 
lief as an ancillary remedy under. Sec- 
tion 301. 


The storm of anticipated litigation quieted 
to the calm of arbitration, wherein one finds 
the best rationale of suability under the 
Taft-Hartley Act. The possibility does ex- 


ist that Section 301 will become a “Pan- 
dora’s box” of vexatious litigation. This 
possibility is, however, reduced by the use 
and effectiveness of arbitration. The ele- 
ments of speed, economy, justice and pri- 
vacy have been woven into an effective, 
flexible remedy for the enforcement of the 
collective bargaining agreement. Yet stat- 
utory barriers hinder the efficacy and limit 
the potentialities of labor arbitration. Leg- 
islative amendment of arbitration statutes 
to expressly include collective bargaining 
agreements is necessary to narrow the gap 
between labor and commercial arbitration. 
Arbitration, not litigation, is the pivot point 
of the scales of industrial responsibility, 
and, therefore, the process should be im- 
plemented in every possible manner. 


[The End] 








RISE IN MANUFACTURING HIRING 


The hiring of new workers and recail of 
previously laid-off employees increased 
sharply in March in the manufacturing in- 
dustries, rising to a rate of thirty-eight for 
every 1,000 employees on the payroll, with 
a continued general improvement in indus- 
trial activity. This was the highest rate of 
the previous six months, and was well above 
the figure of thirty per 1,000 in March of 
last year when nonseasonal cutbacks in em- 
ployment were widespread. 


Most of the gain was in hard goods, re- 
flecting both increased orders and the im- 
proved flow of materials following the 
settlement of the coal strike. The rise in 
the hiring rate in durable goods from thirty- 
six to forty-four per 1,000 was largely 
accounted for by the stepped-up activity in the 
metals, machinery and transportation equip- 
ment industries. The lay-off rate in all 
manufacturing comibined continued at seven- 
teen per 1,000 in March for the third suc- 
cessive month, the lowest since the end of 


1948. Quits also rose somewhat during the 
month, but the March rate of twelve per 
1,000 employed workers was well below the 
same month of any previous postwar year. 


One sore spot in the manufacturing in- 
dustries was reported by The Machinist, 
weekly publication of the IAM. Aircraft 
workers were flooding into California on the 
strength of Defense Department releases of 
contracts awarded to California plants. 
Actually the releases covered work let last 
year, and the migrants arrived with unem- 
ployment among aircraft workers already 
living in California at an all-time peak. With 
the exception of a small repair job awarded 
in San Diego, no new work had been given 
West Coast aircraft companies for more 
than six months. The misunderstanding re- 
sulted in great hardship for many of the 
migrating workers who spent money on 
transportation to California or on much- 
needed family items. 
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N ITS QUARTERLY, The Arbitration 

Journal, the American Arbitration Asso- 
ciation briefly reviews court decisions in 
civil, commercial and labor-management 
cases. From these reviews we have selected 
several cases which should be of general 
interest to both management and _ labor. 
They are arranged under four main head- 
ings: The Arbitration Clause in Contracts, 
Enforcement of Arbitration Agreements, 
Arbitration Proceedings, and The Award. 
(5 The Arbitration Journal 1, 1950.) 
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The Arbitration Clause 
in Contracts 


An arbitration clause on the reverse side of 
a signed contract survived the contention 
that the party did not read the clause, 
since he claimed neither that he was pre- 
vented from reading it nor that it was 
concealed from him. In fact, the paper 
signed by him contained a reference in 
bold type that the agreement was subject 
to the terms and conditions appearing on 
the reverse side thereof—Cohen & Sons 
Company v. Lasky, New York Law Journal, 
January 27, 1950, page 345 (Valente, J.). 


Expiration of collective bargaining agree- 
ment providing for arbitration of disputes 
does not relieve the employer of the obli- 
gation to proceed with arbitration of 
grievances which were pending during 
the life of the contract. On the other 
hand, the employer is not obligated to 
arbitrate grievances which arose after the 
expiration of the contract. The decisions 
of the New York courts (299 N. Y. 725) 
were upheld, since the United States 
Supreme Court denied a writ of certiorari 
on December 5, 1949.—Lane v. Endicott 
Johnson Corporation, 18 United States Law 
Week 3175. (See Arbitration Journal, New 
Series, Volume 3, pages 60 and 190 (1948) ; 
Volume 4, page 226 (1949).) 


“Fringe” benefits, such as pensions and wel- 
fare plans, were excluded from consid- 
eration by the arbitrator under an agreement 
which provided for the arbitration of 
disputes over “a revision of the basic wage 
rates,” and which elsewhere defined wage 
rates rigidly. “The party to a contract 
containing an arbitration clause may not 
submit to arbitration questions which, on 
the face of the contract, are clearly be- 
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yond the scope of the provision for arbi- 
tration.”—Publishers Association of New 
York City v. Simons, as President of News- 
papers and Mail Deliverers’ Union of New 
York and Vicinity, 196 Misc. 888. 


Assessment of damages was permitted un- 


der a modification of individual agreements 
with an employer. Under those agree- 
ments the employees were to refrain from 
soliciting their employer’s customers for 
two years after the employment was ter- 
minated and deposited $200 to indemnify 
the employer in the event of a breach. 
The modification was contained in a col- 
lective bargaining agreement which pro- 
vided for arbitration of ail disputes between 
the parties and gave the arbitrator juris- 
diction over complaints of breach of the 
covenants contained in the individual 
contracts, “such individual agreements 
shall be deemed modified accordingly.” 
The lower court held that the arbitrator 
could not assess damages for such breach, 
and that a contrary holding would grant 
the arbitrator power to assess damages 
not subject to the $200 limitation. In 
reversing, the court of appeals pointed 
out that “an agreement to arbitrate ‘any 
and all controversies’ will be construed as 
affording ‘authority to assess the damages 
against a party in default’ (Matter of 
Marchant v. Mead-Morrison Mfg. Co., 252 
N. Y. 284, 298, 299).” Therefore, when 
the employees bound themselves through 
the collective agreement to submit any 
“complaints” concerning their covenants 
to the arbitrator, no restriction upon his 
authority can be inferred from such lan- 
guage. Furthermore, the award of $2,700 
was not in conflict with the provisions 
relating to the $200 limit since that was 
held not to constitute an “exclusive rem- 
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edy,” and the individual contracts were 


expressly modified by the arbitration 
agreement.—Utility Laundry Service, Inc. 
v. Sklar, 300 N. Y. 255. (For lower court 
decision, see Arbitration Journal, New 
Series, Volume 4, page 229 (1949).) 


Enforcement 
of Arbitration Agreements 


United States Arbitration Act was held ap- 


plicable to clause contained in collective 
bargaining agreement. The agreement 
provided for a union shop with respect to 
insurance agents, and also for a check-off 
which was complied with until the Taft- 
Hartley Law prohibited check-offs with- 
out written authorization by employees. 
When some agents refused to execute 
such authorizations, the union demanded 
their discharge as they were no longer 
union members in good standing. The 
company refused and the union demanded 
arbitration. The company thereupon moved 
for a judgment declaring the discharges 
not mandatory and the dispute not arbi- 
trable, and requested an order restraining 
the union and the American Arbitration 
Association from proceeding with the 
arbitration. The court, relying on Donahue 
v. Susquehanna Collieries Company, 138 F. 
(2d) 3, and Watkins v. Hudson Coal Com- 
pany, 151 F. (2d) 311, both from the 
Circuit Court of Appeals for the Third 
Circuit, held the Arbitration Act did not 
preclude granting of a stay. (For com- 
pilation and discussion of authorities, see 
IVilson and Company v. Freemont Cake and 
Meal Company, 77 F. Supp. 364 (DC 
Neb.).) But before deeming the issue 
involved in the company’s request arbi- 
trable and granting the stay, the court 
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satisfied itself that the conditions prece- 
dent to arbitration were complied with 
and that a union shop clause was clearly 
pertinent to “the working conditions of 
employees”—the term describing the cov- 
erage of the agreement. 


Regarding the union’s petition for arbitra- 
tion, the company pointed to the excepting 
clause in Section 1 of the Arbitration Act: 
= nothing herein contained shall 
apply to contracts of employment of sea- 
men, railroad employees, or any other 
class of workers engaged in foreign or 
interstate commerce ” and, equating 
a collective bargaining agreement with an 
employment contract in this instance, 
termed the arbitration clause unenforce- 
able. Assuming the applicability of the 
excepting clause to Section 4, which deals 
with enforcement, the court nevertheless 
held that ‘a collective labor contract is 
not of itself a contract of employment,” 
according to the Supreme Court: “Col- 
lective bargaining . . . results in an 
accord as to the terms which will govern 
hiring and work and pay in that unit. 
The result is not, however, a contract of 
employment except in rare cases; no one 
has a job by reason of it and no obligation 
to any individual ordinarily comes into 
existence from it alone” (J. J. Case Com- 
pany v. NLRB, 321 U. S. 332). Although in 
International Union v. Colonial Hardwood 
Floor Company, 168 F. (2d) 33, Court of 
Appeals for the Fourth Circuit, it was 
said that Congress intended to steer clear 
of compulsory arbitration of labor dis- 
putes and thus the excepting clause ap- 
plied to collective agreements, the court 
declared that a law enforcing voluntary 
arbitration agreements “is no more ob- 
jectionable than any other provision for 
the specific enforcement of contracts, nor 
does it in any way approach compulsory 
arbitration.” Moreover, “under the na- 
tional policy favoring the enforcement of 
collective labor agreements through judi- 
cial and quasi-judicial processes rather 
than through the use of economic force 

it is well to interpret the Arbitration 
Act in such a manner as to encourage the 
effectuation of that policy, and to avoid 
‘a grudging type of construction carried 
down from the days of judicial hostility 
to all arbitration agreement,’ Donahue v. 
Susquehanna, supra.” Accordingly, the pe- 
tition for arbitration was granted.— 
UOPWA, CIO v. Monumental Life Insur- 
ance Company, U.S. District Court for the 
Eastern District of Pennsylvania, Febru- 
ary 9, 1950 (McGranery, J.). 
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Existence of a bona-fide dispute under an 
arbitration agreement is a question of 
law for the determination of the court. 
Thus “if there is no real ground for claim, 
the court may refuse to allow arbitration 
although the alleged dispute may fall within 
the literal language of the arbitration 
agreement.” In the instant case, the col- 
lective bargaining agreement provided for 
arbitration and forbade company discrimi- 
nation for union activity. Under another 
agreement, employees were to be paid 
by the company for serving as union rep- 
resentatives in adjusting grievances up to 
eight hours per week; the union was to 
pay for time in excess of eight hours. 
Under the pension plan in operation, em- 
ployees received pension credits for time 
paid by the company. The court of appeals 
held that the union was not entitled to 
arbitration of its claim that the antidis- 
crimination provision was violated by the 
company’s failure to allow employees pen- 
sion credits for time spent by union rep- 
resentatives beyond eight hours.—General 
Electric Company v. UER&MWA, CIO, 
300 N. Y. 262. 


Arbitration Proceedings 


Employee’s suit against his employer was 
stayed pending arbitration, although he 
was no longer a member of the union 
with which the agreement was signed. 
The employer was considered entitled to 
insist on arbitration; if, however, the 
employee is unable to enforce arbitration 
through the union, he may seek appropri- 
ate relief —Julius Wile Sons & Company, 
Inc. v. Messinger, New York Law Journal, 
December 19, 1949, page 1697 (Aurelio, J.). 


Contention that until both parties agree as 
to the form of the arbitration there can be 
no submission to arbitration of a dispute 
falling within the arbitration clause is 
“untenable. As a practical matter, this 
is tantamount to maintaining that the ar- 
bitration clause is completely ineffective; 
that it represents an agreement to arbi- 
trate provided that when a controversy 
arises both parties then agree to submit 
to arbitration."—Truck Drivers Union, 
Local 807 v. Sidney S. Schupper Interstate 
Hauling System, Inc., New York Law 
Journal, October 11, 1949, page 798 
(Botein, J.). 


On an application for a stay of arbitration 
only the existence of a valid arbitration 





agreement and whether there was a fail- 
ure to proceed with the obligation to 
arbitrate may be put in issue. Thus the 
question whether the employer volun- 
tarily negotiated the subject of working 
hours with the union must be determined 
by trial, and on the motion for a stay the 
court was therefore unable to determine 
whether there had been an obligation to 
arbitrate a dispute over working hours 
in accordance with which the employer 
had failed to proceed.—Building Service 
Employees International Union, Bronx Lo- 
cal 32E v. Westchester Country Club, Inc., 
New York Law Journal, January 3, 1950, 
page 14 (Coyne, J.). 


The Award 


Entry of judgment on an arbitration award 


was directed by the court but as the 
contract provided for money penalty only 
in the event of failure to comply with the 
award, the motion to compel compliance 
was denied.—In re United Culinary Bar & 
Grill Employees Union of New York, Local 
923, CIO, New York Law Journal, October 
10, 1949, page 779 (Botein, J.). 


Arbitrators exceeded their authority by di- 


recting that an employee be reinstated 
but penalizing him by granting him only 
one half of his back pay on the basis of 
their finding him not without fault, since 
the agreement provided that an employee, 
if improperly discharged, should be rein- 
stated with full pay.—IJn re Silber, New 
York Law Journal, December 27, 1949, 
page 1774 (Benvenga, J.). 


Exhaustion of grievance machinery culmi- 


nating in arbitration, under a collective 
bargaining agreement which stipulated 
that if the procedure had been followed 
“in good faith by both parties” it was 
to be deemed “adequate for fair and expe- 
ditious settlement,” bars institution of an 
action at law to recover retroactive wages. 
Plaintiff had averred performance of con- 
ditions precedent but made no mention 
of an award of any sum of money which 
defendant refused to pay. Since the con- 
tract provided for the adjustment of griev- 
ances and there was no allegation of fraud 
or dishonesty, the court concluded that 
the decision of the arbitrator was final 
and binding.—Trimble v. Robertshaw Ther- 
mostat Company, Pennsylvania Court of 
Common Pleas, Westmoreland County, 
No. 380, August 4, 1949. 


June, 1950 @ Labor Law Journal 





Fete terre 





i tt PIO NR i lis i hinte 




















2 we 6 etc. . 





Mine Workers Vote Approval 
of CIO Merger Plan 


The International Executive Board of the 
United Mine Workers of America voted 
unanimous approval of the proposal by 
Philip Murray, president of the CIO, for 
the establishment of a joint labor committee 
to represent all of American organized la- 
bor. John L. Lewis, UMWA president, 
Thomas Kennedy, vice president, and John 
Owens, secretary-treasurer, were authorized 
by the board to name an appropriate com- 
mittee to meet with representatives of other 
labor groups for the purpose of putting Mr. 
Murray’s proposal into effect. 

Mr. Kennedy pointed out that the pres- 
ence of Communist-dominated unions in the 
CIO ha¢ previously blocked effective action 
on labor unity. He said that both the AFL 
and the UMWA had opposed the left-wing 
World Federation of Trade Unions, until 
recently supported by the CIO. During the 
recent coal, steel and auto strikes, there 
were several exchanges of support between 
the UMWA and various CIO unions. 


A Key Industry 
Turns the Corner 


On this month’s cover of LABOR LAW 
JOURNAL is a close-up of gears on a tooling 
machine. The subject is appropriate. The 
machine tool industry appears to be heading 
for its best year in a decade. Early-year 
buying brought the new-order index to its 
highest level in almost four years; employ- 
ment, reflecting the general improvement, 
turned slightly upward for the first January- 
February gain since 1946; and this year is 
expected to show a gain in the industry of 
twenty per cent over 1949. 


A combination of three factors has been 
the main stimulus. The auto industry is 
preparing for the 1951 models; Marshall 
Plan countries are absorbing about thirty 
per cent of domestic output; and employers 
have begun to replace antiquated machines 
in greater volume. New orders received in 
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the first two months of this year were about 
thirteen per cent over the like period last 
year. 


The revival ends a long period of decline 
in evidence since 1942. Large accumulations 
of war-built machines had depressed the 
market, and these tools, many of them of a 
general-purpose nature, had to be worked 
off before demand could be turned into new 
production. The surplus was so large, that 
the industry was virtually comparable to 
such other wartime industries as aircraft and 
ship building. 

On a relative basis, the employment in- 
crease for the remainder of the year is not 
expected to match the increase in output. 
New orders have been for special-purpose 
tools or standard tools with special-purpose 
attachments. Therefore whole segments of the 
industry have been unable to take part in the 
general order-taking. Greater-than-average 
February employment gains were reported in 
Illinois, Rhode Island and New York, while 
firms in Wisconsin continued to show siz- 
able losses. Ohio and Illinois, where some 
of the large concentrations of the industry 
are located, registered the smallest declines 
from a year ago. 


In general, the industry has placed its 
workers on an overtime basis before hiring 
additional workers. Average weekly hours 
in March totaled 40.8. When allowances for 
sickness and absenteeism are made, the 
figure indicates that workers are putting in 
a considerable amount of overtime. Last 
November weekly hours averaged 38.1. The 
February hourly average of $1.54 was an all- 
time high for the industry. Three years ago 
the average was $1.32. 


Green Warns of Pay Demand 
If Rent Controls End 


William Green, AFL president, testifying 
before the Senate Banking Committee, esti- 
mated that the American worker would be 
taking a five-per-cent wage cut if federal rent 
control was abolished. He said a widespread 
wave of sizable rent increases will inevitably 
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American Federation of Musicians 
(AFL), Houston, June 5. United Fur- 
niture Workers of America (CIO), Chi- 
cago, June 5. Brotherhood of Locomotive 
Engineers (Ind.), Cleveland, June 5. In- 
ternational Brotherhood of Foundry & 
Metal Employees (Ind.), Alliance, Ohio, 
June 12. Brotherhood of Utility Workers 
of New England (Ind.), Boston, June 17. 
International Union of Life Insurance 
Agents (Ind.), Milwaukee, June 16. Glass 
Bottle Blowers Association (AFL), Co- 
lumbus, Ohio, June 19. International 
Glove Workers Union (AFL), Milwaukee, 
June 19. Textile Workers of America 
(AFL), New York, June 19. Communi- 





WHERE LABOR MEN WILL MEET 


cation Workers of America (CIO), Cleve- 
land, June 26. American Newspaper 
Guild (CIO), Washington, June 26. 
United Transport Service Employees 
(CIO), Chicago, June 19-21. 

On June 12-14, under the sponsorship 
of the Industrial Relations Research 
Association and cooperating universities 
and colleges, the Institute of Labor and 
Industrial Relations of the University of 
Illinois will conduct the midwest con- 
ference of the Association at the Allerton 
Estate, Monticello, Illinois. Professor 
W. Ellison Chalmers will be chairman 
of the meeting. 








be reflected in the demands of organized 
workers for higher wages. Mr. Green cited 
Bureau of Labor Statistics figures to show 
that decontrol had resulted in twenty-five 
per cent increases in many areas and urged 
that the present law be extended for a year 
as the “minimum program under which 
effective rent control can be maintained.” 


A Busy Month for NLRB 


During March, 2,152 new cases were filed 
with the National Labor Relations Board, 
the largest number of new cases in any one 
month since October, 1948. Unfair labor 
practice charges accounted for 490. 


The Board issued 201 decisions, compared 
with a totak of 144 in February. At the 
end of March, 402 cases were pending deci- 
sion by the Board, a slight decrease from 
the number pending before it at the end of 
March, 1949, when 411 cases were awaiting 
decision. The figures emphasize the tre- 
mendous volume of labor relations decisions 
that are pouring from the courts and the 
numerous administrative agencics. 


Steel Workers 
Join Blue Cross 


More than a million steel workers and 
their families have signed up under the Blue 
Cross health insurance plan, according to 
Dr. Paul Hawley, president of the American 
College of Physicians and Surgeons. Dr. 
Hawley visualized a potential steel industry 
membership of 3,000,000, including wives 
and children of workers, under the agree- 
ment negotiated between the United Steel 
Workers (CIO) and the companies. 
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Marshall Plan Figures 


Marshall Plan purchase approvals for 
European recovery goods and services have 
gone over the nine billion dollar mark. The 
Economic Cooperation Administration an- 
nounced that the cumulative figure for the 
European Recovery Program, dating from 
ECA’s beginning April 3, 1948, is now 
$9,006,074,000. The total includes $40,176,000 
in new approvals reported last month for 
Denmark, France, Trieste and the United 
Kingdom. About forty-seven per cent of 
the total is for purchase approvals for in- 
dustrial items; nearly forty-five per cent for 
food and agricultural commodities; more 
than seven per cent for ocean freight; and 
less than one per cent for technical services. 


The four leading countries in the plan are: 


United Kingdom ............ 2,476,7 36,000 
France and territories 1,925,445,000 
Italy . 1,002,493,000 


Federal Republic of Germany 865,494,000 


Other nations in the plan are The Nether- 
lands (including Indonesia), Belgium- 
Luxembourg, Austria, Greece, Denmark, 
Norway, Ireland, Sweden, Turkey and 
Trieste, in that order by amount of pur- 
chase approvals. 


Tally Sheet: 
National Emergencies 

Nonstatutory “fact-finding” boards and 
statutory “boards of inquiry” have served 
well as methods used by the government to 
prevent or minimize effects of labor-man- 
agement disputes in the postwar period. 


June, 1950 @ Labor Law Journal 








tN Moai 


2 Merny 


PANE AM Sk SO ho 


Or ents 


~odowsent 


Shh Sees ete 











Aa Cl nti etn en OE ant late 


Such agencies as the National Mediation 
Board, created in 1934, with jurisdiction 
over railroad and air transport disputes, and 
the National Labor Relations Board, estab- 
lished in 1935, have, on certain occasions, 
verged toward failure, or actually failed, to 
prevent work stoppage. The fact-finding 
and inquiry boards came into the picture 
and brought about a resumption of work. 


The fact-finding boards are appointed un- 
der the general powers of the President 
A total of sixteen were appointed between 
1945 and 1950, by the President directly, 
by the Secretary of Labor, or by the Direc- 
tor of the Federal Mediation and Concilia- 
tion Service. The fact-finding procedure is 
based on voluntary agreement of the parties 
to appear before the boards. Boards are 
generally required to report within a thirty- 
or sixty-day period. 


Six situations were resolved without work 
stoppages; in seven, stoppages began before 
boards were established; and in three, stop- 
pages developed during and/or after the 
boards had functioned. Their recommenda- 
tions generally had an important bearing 
on the terms of the settlements. They were 
accepted either fully or with minor changes 
in eleven of the sixteen situations. 


The appointment of boards of inquiry 
under the provisions of the act is part of 
a specific set of “national emergency” pro- 
cedures in the act. These may be sum- 
marized as follows: 


(1) When the President thinks a situation 
exists which threatens the national health 
and safety, he may appoint a board of in- 
quiry to make a written report to him within 
a specified time. The report, to be made 
public, is to contain no recommendations. 


(2) On receipt of the report, the Presi- 
dent may direct the Attorney General to 
petition an appropriate district court to 
enjoin the actual or threatened stoppage. 


(3) The court can enjoin the stoppage if 
it finds it affects an entire industry or sub- 
stantial part, or would imperil national health 
or safety. 


(4) The injunction introduces an eighty- 
day waiting period during which “it shall 
be the duty of the parties to the labor dis- 
pute ... to make every effort to adjust and 
settle their differences” with the assistance 
of the Federal Mediation and Conciliation 
Service established by the act. If settle- 
ment is reached at any time during this 
period, the injunction is discharged. 
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(5) In the case of unsettled disputes, the 
President reconvenes the board of inquiry 
which submits its final report by the sixti- 
eth day describing the parties’ current po- 
sition, their efforts at settlement and the 
employer’s last offer. Again, no recommen- 
dations are to be made. 

(6) The NLRB takes a secret ballot of 
the employees, within the next fifteen days 
to determine “whether they wish to accept 
the final offer of settlement made by their 
employer.” 

(7) Within the last five days, the NLRB 
certifies the results to the Attorney General, 
who then requests and obtains a discharge 
of the injunction from the court. The parties 
are then free to take any action they see fit. 

(8) The President is required to submit 
a full report of the proceedings to Congress 
with any recommendations he may choose 
to make. 

The “national emergency” machinery of 
the Labor Management Relations Act of 
1947 was invoked seven times during 1948 
and once during 1950. In the prolonged bi- 
tuminous coal dispute of 1949-1950, the 
President appointed a board of inquiry un- 
der the act, when the union refused, al- 
though the operators agreed, to accept a 
nonstatutory fact-finding board. An injunc- 
tion was issued, but the miners refused to 
follow union officials’ instructions to return 
té6 work. When a court decision found the 
miners innocent of a contempt charge, the 
President recommended seizure to Congress. 
Shortly thereafter the parties reached agree- 
ment, making seizure unnecessary. 

The emergency machinery was used wholly 
or partially in: two separate situations in- 
volving industry-wide and/or coast-wide 
maritime negotiations; three separate in- 
dustry-wide bituminous coal negotiations; 
negotiations involving the atomic energy instal- 
lation at Oak Ridge, Tennessee; negotiations 
involving part of the meat packing industry; 
and in telephone negotiations. All of the steps 
in the national emergency provisions of the 
act were used in three disputes, with stop- 
pages subsequently developing in two mari- 
time disputes. In two other situations, work 
stoppages occurred prior to the decision to 
use these statutory procedures. The statu- 
tory prohibition on recommendations by 
boards of inquiry, of course, precludes any 
connection between final terms of settle- 
ment and recommendations. The following 
table shows the factors involved in the eight 
cases in which the board-of-inquiry mechan- 
ism was employed. 
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Think Safely All-Ways 


Final plans were completed for the second 
President’s Conference on Industrial Safety, 
scheduled to be held June 5-7 in the De- 
partment of Labor’s Auditorium in Wash- 
ington. President Truman was listed as the 
opening speaker. The President has called 
for a fifty per cent reduction in industrial 
accidents by 1952. 

Adlai Stevenson, Governor of Illinois, was 
scheduled to be the principal speaker during 
the second-day sessions of the Conference. 
Governor Stevenson recently had called a 
full-scale Governors’ Conference on Indus- 
trial Safety, attended by 2,000 in Chicago. 
He will speak on “Illinois Answers the 
President’s Challenge.” 

Work injuries dropped to a new low in 
the last quarter of 1949, and the injury- 
frequency rate was the lowest recorded in 
the seven years for which quarterly data 
are available. The rate is the number of 
work injuries per million man-hours worked. 
Reports indicated an average drop of about 
eleven per cent in injury-frequency rates 
between the third and fourth quarters of 
1949. The general levels of injury rates in 
the fourth quarter and of the cumulative 
rates for the entire year of 1949 were both 
about eighteen per cent lower than in 1948. 


Never Underestimate . . . 


Women make fifty-five per cent of the 
purchases of goods consumed by American 
families, according to estimates made re- 


cently by the University of Illinois’ Bureau 
of Economic and Business Research. The 
University’s study of family buying habits 
showed that women’s influence in determin- 
ing purchases is somewhat greater than their 
actual purchases. Women have fifty-seven 
per cent of the “voice” in determining what 
is to be bought; men have thirty-five per 
cent; and children have eight per cent. 
Comparison with a similar study made in 
1920 showed that the general buying pat- 
tern of families is much the same now as 
then, although, on the whole, men are now 
making a somewhat larger proportion of 
the family’s purchases, women somewhat 
less, children slightly more, and there seems 
to be a slight increase in shopping together 
by husband and wife. 


Scylla and Charybdis 


Speaking at the Boston Jubilee of 1950 
last month, Benjamin F. Fairless, president 
of United States Steel Corporation, said: 

“If our businessman obeys the Sherman 
law he is probably violating the Robinson- 
Patman act, and if he obeys the Robinson- 
Patman act he is almost sure to be violating 
the Sherman Anti-Trust law.” When the 
Supreme Court of the United States out- 
lawed basing point selling methods in the 
cement base, he continued, “the heads of 
more than 100,000 American businesses— 
men who had been conducting their affairs 
in a perfectly law-abiding manner—were 
suddenly confronted by the possibility of 
being classed as criminals.” 





For Your Information — A summary on the appropriate bargaining unit 


Section 9 (a) of the National Labor 

Relations Act reads in part as follows: “Representatives designated or selected 
for the purposes of collective bargaining by the majority of the employees 
in a unit appropriate for such purposes, shall be the exclusive representatives 
for all the employees in such unit for the purposes of collective bargaining 
.” Section 9 (b) says, “The Board (NLRB) shall decide in each case 

the unit appropriate for the purposes of collective bargaining 


” 


whether, .. . 
shall be the employer unit, craft unit, plant unit, or subdivision thereof: .. . 
The term, then, refers to that group of employees that has the right to bar- 
gain as a group. The scope of the bargaining unit is often a subject of dispute 
between employer and union and between union and union, since it is often 
the factor which determines the union’s majority representative status. Whether 
or not an employer’s refusal to bargain with a union representative constitutes 
an unfair labor practice under the NLRA depends upon whether or not the 
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Appliance servicemen in mail order house. 
No. Montgomery Ward & Company, Inc. 
(Portland, Ore.), CCH Lasor Law Reports 
{ 9649, 88 NLRB —, No. 111. 


Artists and photographers in commercial 
art studio. Yes. E. L. Koopman, et al., 
d.b.a. Koopman-Neumer, CCH Lazsor Law 
Reports {J 9666, 88 NLRB —, No. 1235. 


Atomic energy employees. Placed in units 
apart from employees in commercial opera- 
tions. General Electric Company, CCH Lasor 
Law Reports { 9870, 89 NLRB —, No. 120. 
Fire fighters in atomic energy plant. Yes. 
Argonne National Laboratories (Lemont, IIl.), 
CCH Lasor Law Reports { 9925, 89 NLRB 
—, No. 152. 


Beverage distribution. Plant-wide unit. 
State Beverage Distributors No. 4, Inc., CCH 
Lasor Law Reports § 9570, 88 NLRB —, 
No. 20. 


Bus company employees. Bus drivers 
may be included in unit with maintenance 
employees. Tennessee Coach Company, CCH 
Lazsor Law Reports {§ 9602, 88 NLRB —, 
No. 52; and Central Bus Lines, Inc., CCH 
Laspor Law Reports 7 9754, 88 NLRB —, 
No. 215. 


Chemical plant. Unit of production de- 
partment and power division employees is 
appropriate. E. I. Dupont de Nemours & 
Company (Orange, Texas), CCH Laror LAw 
Reports { 9716, 88 NLRB —, No. 176. 


Commissary. Cafeteria and canteen em- 
ployees make appropriate unit. Kansas Com- 
missary Service, Inc., CCH Lasor Law 
Reports {§ 9735, 88 NLRB —, No. 203. Em- 
ployees in bakery department of commissary 
make appropriate unit. New England Com- 
missary, Inc., CCH Lasor Law Reports 
{ 9733, 88 NLRB —, No. 206. 


Department stores. Unit of selling and 
nonselling employees appropriate. Employees 
in leased departments excluded from units 
of store employees. Maintenance employees 
included in unit of selling and nonselling 
employees. Office clerical employees make 
appropriate unit. Restaurant employees in- 
cluded in unit of selling and nonsellihg 
employees. Warehouse employees included 
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union is the majority in an appropriate bargaining unit. The following are 
some specific occupations brought before the Board. Decisions are indicated 
whether they constituted an appropriate unit or were grouped with another unit. 


in unit of selling and nonselling employees. 
Maas Brothers, Inc. CCH Lasor Law 
Reports { 9573, 88 NLRB —, No. 38. Altera- 
tion department employees included in store- 
wide unit. Henry C. Lytton & Company 
(Gary, Ind.), CCH Lasor Law Reports 
{ 9607, 88 NLRB —, No. 45. 


Music teachers in musical instruments de- 
partment excluded. Grinnell Brothers (Toledo, 
Ohio), CCH Lasor LAw Reports { 9627, 
88 NLRB —, No. 85. Warehousemen make 
appropriate separate unit. Montgomery Ward 
& Company, Inc. (Eugene, Ore.), CCH 
Lasor Law Reports { 9853, 89 NLRB —, 
No. 70. 


Engineers. Excluded from unit in tele- 
phone equipment plant. North Electric 
Manufacturing Company, CCH Lasor Law 
Reports {| 9828, 89 NLRB —, No. 21. 


First-aid attendant. Excluded from pro- 
duction and maintenance unit. FR. J. Reynolds 
Tobacco Company, CCH Lasor Law Reports 
J 9665, 88 NLRB —, No. 120. 


Hospitals. Nurses’ aides and orderlies 
included in nonprofessional unit. General 
Electric Company (Kadlec Hospital), CCH 
Lasor Law Reports { 9927, 89 NLRB —, 
No. 149. 


Janitors. Included in production and 
maintenance unit. Metal Textile Corporation, 
CCH Lasor Law Reports { 9765, 88 NLRB 
—, No. 239. 


Laboratory cleaners. Included in produc- 
tion and maintenance unit. Schwarz Labora- 
tories, Inc., CCH Lasor Law Reports J 9895, 
89 NLRB —, No. 99. 


Bindery workers. Included in print shop 
unit. Square D Company, CCH Lasor Law 
Reports J 8151, 79 NLRB 713. 


Engineering department of retail store. 
Appropriate separate unit. Bloomingdale 
Brothers, Inc., CCH Lasor Law Reports 
{ 8730, 81 NLRB 1252. 


Dairy. Production and maintenance unit 
appropriate. Foremost Dairies, Inc. (Columbia, 
Tenn.), CCH Lasor Law Reports { 9324, 
86 NLRB —, No. 81. 


June, 1950 @ Labor Law Journal 























Administrator McComb ‘‘Hog-Ties’ 
Elusive Coverage Terms 


It will be several years before the wing- 
spread of the amended Fair Labor Stand- 
ards Act can be definitely measured by court 
decisions, but total uncertainty will not reign 
in the interim. Administrator McComb di- 
rects an authoritative beacon into the haze 
in a bulletin published on May 17. 


It is common knowledge that all em- 
ployees engaged in commerce or in the 
actual production of goods for commerce 
are entitled to the statute’s benefits. As a 
general rule, “every employee whose engage- 
ment in activities in commerce or in the pro- 
duction of goods for commerce, even though 
small in amount, is regular and recurring, 
is covered by the Act.” However, coverage 
is determined on a week-by-week basis, 
meaning that an employee may be covered 
in one week and not in another. 

The big difficulty in pegging coverage now 
centers on fringe production workers. The 
amendments which toek hold in January 
change coverage of these workers from those 
engaged in “necessary” occupations to those 
engaged in “closely related and directly es- 
sential” activities, but fail to define what is 
meant by “closely related” and “directly 
essential”! Legislative history tells us that 
the reach of these terms falls short of “nec- 
essary,” but extends further than “indispens- 
able,” the latter being a descriptive word 
that was considered and rejected by Con- 
gress. The Administrator reflects the leg- 
islative record against judicial history, and, 
considering the limited means at his dis- 
posal, does a good job in crystallizing the 
following divining rods: 

“Under the amended language, an em- 
ployee is covered if the process or accupa- 
tion in which he is employed is both ‘closely 


Wages .. . Hours 


related’ and ‘directiy essential’ to the produc- 
tion of goods for interstate or foreign com- 
merce. ... The terms ‘closely related’ and 
‘directly essential’ are not susceptible of 
precise definition Not all activities 
that are ‘closely related’ to production will 
be ‘directly essential’ to it, nor will all 
activities ‘directly essential’ to production 
meet the ‘closely related’ test. For example, 
employees employed by an employer in an 
enterprise, or portion thereof, which is de- 
voted to the production of goods for inter- 
state or foreign commerce will, as a general 
rule, be considered engaged in work ‘closely 
related’ to such production, but some such 
employees may be outside the coverage of 
the Act because their work is not ‘directly 
essential’ to production of the goods. Simi- 
larly, there are some situations in which an 
employee performing work ‘directly essential’ 
to production by an employer other than his 
own may not be covered because the kind 
of work and the circumstances under which 
it is performed show the employee’s activi- 
ties to be so much a part of an essentially 
local business operated by his employer that 
it would be unrealistic to consider them 
‘closely related’ to the productive activities 
of another.” 

Although attachment of the FLSA is 
primarily dependent upon the nature of the 
particular employee’s activities, the Adminis- 
trator believes that “the relationship of an 
employer’s business to commerce or to the 
production of goods for commerce may 
sometimes be an important indication of the 
character of the employee’s work. 

“There are bound to be borderline prob- 
lems of coverage under the new language 
which cannot be finally determined except 
by authoritative decisjons of the courts,” 
the Administrator points out. This quote 
serves to highlight the fact that his coverage 
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bulletin, while exhaustive, is merely an ad- 
ministrative view for enforcement purposes 
with which the courts may disagree. But 
until there is judicial disagreement, good- 
faith reliance by employers upon the ad- 
ministrative interpretations contained in the 
bulletin will constitute a defense to em- 
ployees’ wage suits.—Code of Federal Regu- 
lations, Title 29, Chapter V, Part 776, 15 
F. R. 2925. 


O’er Land and Sea 


Employees working in the trucking in- 
dustry and those repairing harbors are the 
subject of two Fair Labor Standards Act 
coverage cases this month. 


Motor transportation workers.—A serv- 
iceman who fills interstate transport tractors 
with gas, oil and water is not within the 
Motor Carrier Act exemption; his work is 
not closely related to the safety of operation 
of the vehicles as required by the exemp- 
tion. However, a metal worker and mechanics’ 
assistant comes within this exemption; his 
work in connection with the fifth wheel of 
tractors and adjustment of bolts on trailers 
affects the safety of operation. Dispatchers 
fall outside the federal wage-hour law be- 
cause they are exempt as administrative em- 
ployees. On the other hand, employees who 
compute and audit shipping charges are not 
so exempt because no discretion or independ- 
ent judgment is involved in the perform- 
ance of their work.—McComb v. New York 
& New Brunswick Auto Express Company, 
Inc., 18 Lasor CAsEs § 65,713 (DC N. J., 
1950). 


Harbor workers.—Employees engaged in 
dredging currently-used harbors and chan- 
nels in Puerto Rico come within the sphere 
of the FLSA; however, those working in a 
harbor previously closed to commerce are 
not covered. Dredgemen who operate, re- 
pair, maintain and service floating dredges 
in harbors are not exempt from the FLSA as 
seamen; neither are crews of launches used 
for towing purposes on the dredging project. 
—Ramon Cuascut v. Standard Dredging Com- 
pany, 18 Lapor Cases $65,773 (DC P. R,, 
1950). 


Let’s Ail Pull Together 


The Administrator is eager to help em- 
ployers to abide by the federal wage-and- 
hour mandates; his interest is not chiefly 
prosecutorial. His attitude is that of the 
schoolteacher who wants all her students 
to get A’s. In addressing the Tristate In- 


728 


dustrial Association in Pittsburgh last month, 
he explained the administrative enforcement 
policy. 

“I appreciate very much the efforts this 
Association has made to bring its member- 
ship an understanding of the laws I admin- 
ister—the Fair Labor Standards Act and 
the Walsh-Healey Public Contracts Act. I 
am indeed happy to be here today to speak 
about the philosophy and enforcement of 
these measures. By doing so, IL believe I 
can help further the aim of your organiza- 
tion—to foster harmonious employer-em- 
ployee relationships. 


“The vast majority of the nation’s em- 
ployers subscribe to this goal. They realize, 
too, how much its attainment depends on 
keeping abreast of laws which are designed 
to attack substandard labor conditions and 
bolster the competitive position of fair- 
minded employers. 


“This is why I believe in the importance 
of the Divisions’ educational and informa- 
tive activities. We want to eliminate guess- 
work about the provisions of these laws. 
To a great extent, we depend on the co- 
operation of employer organizations, trade 
associations and business publications to 
assist us in bringing about voluntary com- 
pliance. My being here today is illustrative 
of only one method we employ—that of hav- 
ing representatives of the Divisions speak 
in person before interested organizations: 
On a day-in, day-out basis, our activities 
include the answering of numerous inquiries 
from employers and workers, management 
associations and trade unions, lawyers and 
accountants—in fact, anyone who takes time 
to write in or call at our national or regional 
offices. 


“I’m sure, too, that many of you have 
been able to make use of the interpretative 
bulletins I issue on the provisions of the 
Fair Labor Standards Act—the Federal 
Wage and Hour Law. Like our other in- 
formational activities, this is a service we 
render—not because we have to, but because 
we are convinced we should do our best to 
keep employers, employees and the public 
advised on how the Divisions believe the law 
will be interpreted. Through the interpre- 
tative bulletins, I offer my seasoned judg- 
ment on how I believe the courts would 
hold if they were called on to pass judg- 
ment on various matters under the Act. 
Under the Portal Act, employers who rely 
in good faith on my opinions incur no finan- 
cial liability in case of suit, up to the time 
my opinion may be reversed by the courts; 
if I am held in error. And I know you will 
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pardon me if I add that the Divisions have 
been correct in more than 95 percent of the 
cases that have been decided by the courts. 

“The Divisions have been providing these 
services all along, and we shall continue to 
do so. Currently, they are going to be of 
all the more value, I believe, because they 
will assist employers and employees in un- 
derstanding their responsibilities and rights 
under the recent amendments to the Wage 
and Hour Law.... 

“T am well aware of my responsibilities 
to both employers and employees to ad- 
minister the Wage and Hour Law and the 
Public Contracts Act in a spirit of equity 
and fairness. In a larger sense, this is a 
duty I owe to the public which is the source 
of all law in our democracy. I have no in- 
tention to set myself up to add to these 
laws or detract from their scope. To the 
extent that I carry out the Congressional 
objectives, to that extent am I successful in 
my administrative functions. I am confi- 
dent that the entire staff of the Divisions 
shares this feeling with me. In this spirit 
we offer to serve you to the fullest extent.” 


Wool Storage in Pecos Bill’s State 


The industry in Texas which stores raw 
shorn Texas wool and mohair may take ad- 
vantage of the fourteen-weeks-per-year lim- 
ited overtime-pay exemption extended by 
the Fair Labor Standards Act to industries 
of a seasonal nature. So says the Adminis- 
trator. This means that for a period up to 
fourteen weeks in a year, employers engaged 
in such storage need not meet the statutory 
overtime-pay requirements, except for an 
employee who works more than twelve 
hours a day or fifty-six hours a week (the 
exemption places these limits on straight- 
time hours). However, no leeway is per- 
mitted with respect to the seventy-five cent 
minimum wage. 

The Administrator points out that this 
industry-exemption ruling “would apply only 
in the state of Texas, where it was shown 
that warehouses engaged in the storing of 
the products receive more than 50 per cent 
of their annual volume in not more than 14 
weeks.”—-W-H Release PR-247, May 5, 1950. 


May Yearly Salaries Be Averaged? 
Yes and No 


May yearly salaries be averaged on a 
monthly or a semi-monthly basis to deter- 
mine compliance with the Fair Labor Stand- 
ards Act’s wage directives? “Yes,” where 
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minimum wages are concerned. “No,” where 
overtime pay is involved, proclaims Admin- 
istrator McComb. 


Before the recent FLSA amendments went 
into effect, the Administrator adopted a 
minimum-wage enforcement policy which 
views payment of $130 monthly or $65 semi- 
monthly to employees who work not more 
than forty hours a week as equivalent to 
payment of $30 weekly. This satisfies the 
seventy-five cent minimum-wage require- 
ment. The reason given for this policy is 
that a weekly salary of $30, a semi-monthly 
salary of $65 and a monthly salary of $130 
all work out to the same figure: $1,560 per 
year.» (See the February issue of the JourRNAL 
for fuller treatment.) 


The Administrator now comes along with 
a ruling that yearly salaries may not be av- 
eraged where overtime pay is involved. Why? 
Because overtime pay may not be averaged 
over a period longer than a workweek, he 
finds. 


A clearer picture can be presented by an 
example: An employee, paid one dollar an 
hour, works forty-eight hours a week. His 
weekly salary under the FLSA is $52 ($40 
straight time plus $12 overtime). His yearly 
salary is $2,704. If the employer wishes to 
pay him on a monthly basis, the FLSA’s 
overtime-pay provisions will not be satis- 
fied by paying him $225.33 (one-twelfth of 
his yearly salary). The employee must be 
paid currently for all the overtime hours he 
has worked in each workweek ending in the 
particular month, since the overtime may 
not be averaged with other months.—IV-H 
Opinion Letter, May 4, 1950. 

Don’t ask us for the rationale behind this 
distinction in the averaging of yearly sal- 
aries. The Administrator gives none except 
that “... averaging of overtime compensa- 
tion over a period longer than a workweek 

. is not permitted under the Fair Labor 
Standards Act.” It would seem that a mini- 
mum-wage statute should guarantee to an 
employee, at least on a weekly basis, the 
minimum wage for each and every hour he 
works. However, the Administrator’s en- 
forcement policy obviates any such require- 
ment even where a month is concerned. If 
an employee quits or is fired after working 
a long month containing twenty-three work- 
ing days, he is shortchanged eight dollars 
with little hope of recovery—the Portal Act 
affords his employer a defense. Then, too, 
employees working for marginal wages are 
not usually in a position to sue for small 
sums. It is far more likely that suits would 
be brought by employees who are short- 


729 











=? 


pence ts 9 





changed from an overtime-pay angle—they 
are usually in higher wage brackets and 
often have the backing of unions. 


Of course, this $130-a-month ruling is in 
line with efficient business practice—it sim- 
plifies clerical payroll procedure. For that 
reason, the ruling is meritorious, But any 
question of unfairness could have been avoided 
by the Administrator’s tacking on a clause 
requiring employers to make up differences 
that might be due employees at the time the 
employment relationship is terminated. And 
requiring this on the employer’s part only— 
not the employees’—wouldn’t be taking sides 
because the small sum involved would prob- 
ably be more than offset by savings to the 
employer in clerical expense. 


Government Contracts 
Do Not Shunt FLSA to Sidelines 


Employees working on government con- 
tracts are not precluded from the benefits 
of the Fair Labor Standards Act merely 
because the work comes within the purview 
of the Walsh-Healey Act. The United States 
Supreme Court lays down this rule, thereby 
putting at rest conflicting lower court opin- 
ions. 


“There has been no presentation of in- 
stances,” the Court says, “where compliance 
with one Act makes it impossible to comply 
with the other. There has been no demon- 
stration of the impossibility of determining, 
in each instance, the respective wage re- 
quirements under each Act and then apply- 
ing the higher requirement as satisfying 
both. ... We conclude that the Acts are 
not mutually exclusive. The applicability 
of the Walsh-Healey Act to the contracts 
before us therefore does not preclude the 
application of the Fair Labor Standards Act 
to employees under the same contracts. We 
find the Acts to be mutually supplementary.” 


The far-reaching effect of this decision is 
to give employees working on government 
contracts a means of personally recovering 
wages due them. The right to recover un- 
paid wages under the Walsh-Healey Act is 
limited to the government; employees also 
have this right under the FLSA. For fail- 
ure to pay prescribed wages, government 
contractors are now open to suits by em- 
ployees for both wages and liquidated dam- 
ages. 

This ruling is of no great consequence 
with regard to minimum wages, because 
minimum rates on government work were 
raised to seventy-five cents when that fig- 
ure became the FLSA standard. However, 
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the ruling does require employers to observe 
the FLSA overtime-pay standards on gov- 
ernment work, where those standards are 
higher than the ones contained in the Walsh- 
Healey Act. 


Mere transportation over state lines is en- 
folded by the federal wage-hour law, em- 
phasizes the Court; there need be no trade 
element involved. 


Another controversial issue settled by this 
case is whether delivery of goods within 
the state to an ultimate consumer who ships 
them out of the state withdraws their pro- 
duction from the FLSA’s radius. It does 
not. Coverage is established by the status 
of the goods during the time they are being 
produced. Intrastate delivery to the ulti- 
mate consumer after the goods are finished 
does not retroactively excuse the employer 
from complying with the federal wage stand- 
ards.—Powell v. United States Cartridge Com- 
pany, 18 Lagpor Cases ¥ 65,759 (U. S. Sup. 
Ct., 1950). 


Record-Keeping Regulations 
Undergo Revision 


Administrative regulations prescribing the 
records which employers must keep under 
the Fair Labor Standards Act are revised, 
effective June 19. New provisions cover the 
following statutory additions and changes 
made by the recent amendments to the act: 
definition of regular rate; adoption of Belo 
guaranteed-wage contracts, permitting pay- 
ment of overtime on the basis of the rate in 
effect during overtime hours; widening the 
hours covered by annual and semiannual 
wage guarantees; sanctioning manufactur- 
ing by exempt retailers; adding exemptions 
to cover laundries and dry cleaners, outside 
buyers of poultry and dairy products, small- 
scale forestry and logging operations, taxi- 
cab operators and small telegraph agencies; 
and bringing exempt fish-cannery and air- 
carrier employees within the overtime-pay 
provisions. 

While promulgating these new record- 
keeping requirements, the Administrator 
finds it appropriate to incorporate footnotes 
into the body of the regulations and to re- 
arrange the order of the sections. 

No particular order or form of records 
is required by the regulations, either before 
or after revision. An employer may install 
any system he finds most convenient, so 
long as he records all the information de- 
manded. 

Further changes in the record-keeping 
regulations may be expected in the near fu- 
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ture, according to the Administrator, with 
a view to making them “more effective in 
the light of enforcement experience and, 
wherever possible, to simplify and clarify 
their provisions both as to form and sub- 
stance.” All interested persons will be af- 
forded ample opportunity to be heard in 
connection with further revisions.—Notice 
of Proposed Rule Making, 15 F. R. 2159; 
Code of Federal Regulations, Title 29, Chap- 
ter V, Part 516, 15 F. R. 3096. 


Facts, Not Fiction, 
Govern Belo Contracts 


Employees whose wages fluctuate with 
variable working hours often find it diffi- 
cult to adjust their expenses with their in- 
comes. That is one of the reasons why Belo 
contracts were formulated—contracts which 
guarantee the employee a fixed weekly wage. 
And this is also one of the reasons why they 
were upheld by the United States Supreme 
Court under the original Fair Labor Stand- 
ards Act. 

When devising the 1949 amendments to 
the act, Congress found Belo contracts worthy 
of statutory adoption. But two limits are 


now attached to them which were not im- 
posed by the Supreme Court: (1) the weekly 


guarantees may not cover more than sixty 
hours of work and (2) the employee’s duties 
must necessitate irregular and fluctuating 
hours of employment. The contracts must 
fix a regular rate not less than seventy-five 
cents an hour and must provide for time 
and one half for hours worked in excess of 
forty weekly. The sixty-hour limitation ap- 
plies only to the amount of the guarantee; 
it does not restrict an employee from work- 
ing more than sixty hours during a week. 
However, hours worked in excess of sixty, 
or any lesser number covered by the guar- 
antee, command additional pay based on 
the overtime rate. 


Here is a factor that must be watched 
closely when entering into Belo contracts: 
Employers may not indiscriminately guar- 
antee wages covering sixty hours of work 
The hours covered by the guarantee must 
bear a reasonable relation to the number of 
hours the employee may be expected to 
work; otherwise, the specified rate is ficti- 
tious. This precept was first enunciated by 
the United States Supreme Court; it is re- 
iterated by the Administrator in his inter- 
pretation of Belo-contract requirements under 
the amended FLSA. 

Now another phase of the fictitious aspect 
is taken up by a court this month. Guaran- 
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teed-wage contracts were entered into with 
eight employees. An hourly rate of forty- 
seven cents was fixed for all eight, irrespec- 
tive of their occupations — whether clerk, 
telephone operator, storekeeper, minor sur- 
geon or mechanic. Yet their weekly guaran- 
tees varied from $24.44 to $40.00. The court 
holds these contracts invalid on the ground 
that the rates are fictitious, reasoning as 
follows: “Of course an employer in under- 
taking to set up a Belo arrangement would 
not necessarily be expected to pay all the 
workers even in a given type of job the 
same weekly wage. There might naturally 
be differentials based on seniority, for ex- 
ample. But it cannot be said that the hourly 
rate is real if such differentials are reflected 
only in the weekly guaranty, and not in the 
hourly rates”; and further, “no reason- 
able relation can be said to exist between 
the stated hourly rate and the weekly guar- 
anty if the two, when there is variation in 
pay from worker to worker, do not vary to- 
gether. Thus it is a clear indication that a 
stated hourly rate is wholly artificial if there 
are increases in weekly guaranties while 
hourly rates remain unchanged.”—McComb 
v. Antonio Roig, 18 LaBor CAsEs § 65,751 
(CA-1, 1950). 


Please note that this decision was handed 
down in light of the pre-amended FLSA, 
but there is no reason why it should not be 
equally applicable to a Belo contract exe- 
cuted under the statute as it now stands. 


The Administrator offers a formula which 
will keep Belo contracts out of the realm of 
fiction: Fix the number of the guaranteed 
hours between the average number of hours 
worked by the employee over a period of 
six months and the maximum number of 
hours he worked in about eighty per cent 
of the workweeks during that period. He 
suggests that the contracts be re-examined 
every six months to see if they are conform- 
ing with this standard. 


A few examples of the type of employees 
whose work—work necessitating irregular 
hours—qualifies them for Belo contracts 
are given by the Administrator: outside 
buyers, on-call servicemen, insurance adjus- 
ters, newspaper reporters and photographers, 
propmen, script girls and others engaged in 
similar work in the motion picture industry, 
fire fighters, troubleshooters and confidential 
secretaries to top executives. 

An exhaustive review of the history of 
Belo contracts, written by William Conant 
Brewer, Jr., appears in last November’s 
JOURNAL, 
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Administrator's Office 
Placed Under Secretary of Labor 


The Wage-Hour Administrator is now 
subject to the direct supervision and control 
of the Secretary of Labor; formerly, his 
office was an independent agency of the 
Department of Labor. This revamping took 
place at midnight, May 23. It came about 
when Reorganization Plan No. 6, proposed 
by President Truman, was not rejected by 
either house of Congress up to that time. 
This plan grew out of recommendations of 
the Hoover Commission designed to restore 
to a revitalized department the activities of 
which “it has been denuded.” 


Both the Fair Labor Standards and the 
Walsh-Healey Public Contracts Acts are 
administered by the same personne] of the 
department, yet, in the past, the Adminis- 
trator had had ultimate-authority under the 
FLSA and the Secretary under the other 
statute. The Senate Committee, recom- 
mending that the Senate refrain from dis- 
approving the plan, made this observation: 
“.. the present division of responsibility 
between the Secretary of Labor and the 
Administrator has caused little trouble, 
solely because of the good working relations 
between those two officials. Should per- 
sonalities clash, however, either now or in 
the future, this cooperation would cease or 
at least be impaired. If plan No. 6 prevails, 
this difficulty will be eliminated because all 
power will then be vested in the Secretary 


of Labor.” 


Administrator McComb urged the adop- 
tion of this reorganization plan in order to 
obtain centralized responsibility, saying: “I 
believe that the placement of full responsi- 
bility in the Secretary’s office will result in 
considerable improvement in the adminis- 
tration of the act [FLSA]. The Secretary 
has indicated in his testimony and has as- 
sured me that he intends to delegate his 
responsibility to the Administrator with full 
responsibility to act, subject to the Secre- 
tary’s general direction and control. I be- 
lieve this policy of centralized responsibility, 
to be exercised under the direction and con- 
trol of the Secretary, will result in an effec- 
tive as well as impartial administration of 
the law.”—Report No. 1684 on Reorganiza- 
tion Plan No. 6 of 1950, Senate Committee 
or Expenditures, Eighty-first Congress, Sec- 
ond Session. 


It is good to see this unity and coopera- 
tion between’ government officials dealing 
with wages and hours; it is a healthy con- 
trast to the bitter discord that is rampant in 
the administrative field of labor relations. 
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Group Insurance Payments 
Not a Part of Wages. 


Contributions by an employer to a union 
group insurance fund may not be treated as 
part of the minimum wages which New 
York guarantees to women and children 
working within the state, announces the 
New York Department of Labor. Although 
New York does not have a general minimum- 
wage law, by administrative orders it has 
set wage levels in the following industries: 
beauty, laundry, cleaning and dyeing, con- 
fectionery, hotel, restaurant and retail trade. 
To protect the minimum wages provided for 
women and children, adult males are for- 
bidden from working in these industries at 
rates below the specified standards.—/ndus- 
trial Bulletin, New York State Department 
of Labor, April, 1950. 


Happenings in Puerto Rico 
and Virgin Islands 

By reason of an administrative exemption, 
the Walsh-Healey Act, fixing wage-and- 
hour standards, does not apply to govern- 
ment manufacture or supply contracts in 
Puerto Rico and the Virgin Islands. Secre- 
tary of Labor Tobin proposes to remove 
this exemption because “information cur- 
rently available indicates no compelling 
reasons why the exemption for contracts to 
be performed in Puerto Rico and the Virgin 
Islands should be retained.” Until June 15, 
arguments pertaining to the proposed change 
may be sent to the Administrator of the 
Public Contracts Division, Washington, D. C. 
—W-H Release PR-251, May 17, 1950. 

Wage studies, designed to raise the FLSA 
subminimum wages in Puerto Rico, are 
moving right along. The following recom- 
mendations, added to those reported in last 
month’s JOURNAL, cover the Puerto Rican 
wage field: Hairnet industry: increase the 
twenty-seven-and-one-half-cent hourly rate 
to forty cents. Hosiery industry: replace 
rates of twenty-five and thirty-three cents 
now being paid by a forty-cent rate. Sugar 
manufacturing: raise from forty to fifty-five 
cents an hour. Metal, plastics, machinery, 
instrument, transportation equipment and 
allied industries: advance subminiraum rates 
of thirty-five and forty cents currently in 
effect to rates of fifty-three, forty-five and 
forty cents. 

Administrator McComb’s adoption or re- 
jection of these recommendations depends 
upon the outcome of a public hearing to 
be held in Washington at some yet undis- 
closed future date—W-H Release PR-250, 
May 12, 1950. 
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| ABOR DAY, 1950, will be observed by 
4most citizens on September 4, but as far 
as the United States Supreme Court is con- 
cerned, it was celebrated on May 8. On that 
day, the Court handed down six opinions 
in labor cases, five of them on labor rela- 
tions matters. A few days later, on May 15, 
the Court observed a “Little Labor Day,” 
writing opinions in two labor cases, both of 
them labor relations matters. 


Of all the decisions, the one upholding 
the constitutionality of the Taft-Hartley 
Act’s non-Communist affidavit provision at- 
tracted the most widespread notice. Against 
union claims that the provision unduly re- 
stricted the free exercise of political rights 
protected by the First Amendment to the 
United States Constitution, the Court ruled 
that the public’s interest in preventing politi- 
cal strikes and other action likely to result 
from Communist leadership of unions out- 
weighs any infringement of the First 
Amendment rights of persons of Commu- 
nist affiliation or belief (American Commu- 
nications Association v. Douds, 18 LaBor 
Cases ¥ 65,760). 

In a second decision, the Michigan law 
which requires strike notices and employee 
strike votes was invalidated, insofar as in- 
terstate employers are concerned, on the 
ground that the law conflicts with the right- 
to-strike policy of the Labor Management 
Relations Act (Jnternational Union, UAW- 
CIO v. O’Brien, 18 Laspor Cases { 65,761). 

In three other opinions, the protection 
afforded to peaceful picketing under the 
constitutional “free speech” guarantee was 
sharply limited. Recognizing that picketing 
is a means not only of communicating ideas 
but also of exerting economic pressure, the 
Court held, in each of the cases, that the 
picketing involved could be restrained by 
the state in which it took place, because 
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the purpose of the picketing was contrary 
to public policy. In one case, the picketing 
was for the purpose of compelling an em- 
ployer to hire employees on the basis of a 
racial quota system (Hughes v. Superior 
Court, 18 Lapor Cases § 65,762). In an- 
other case, the purpose was to persuade 
self-employed persons to observe union 
standards of business (/nternational Brother- 
hood of Teamsters v. Hanke, 18 LaBor CASES 
{ 65,763). In the third case, the purpose was 
to compel an employer to violate a state 
statute by forcing his employees to join a 
union (Building Service Employees Interna- 
tional Union v. Gazzam, 18 LaBor CASES 
{ 65,764). The picketing aspect of these 
cases is discussed in “The Developing Law” 
at page 675. 

In the May 15 decisions, the Court ruled 
that the Court of Appeals for the Fifth Cir- 
cuit erred when it remanded two unfair 
labor practice cases to the NLRB for the 
purpose of taking additional evidence to 
determine whether or not the employers in- 
volved had complied with Board orders. 
Even though the NLRB had not sought en- 
forcement of one of the orders until two 
and one-half years after it was issued, the 
Court nevertheless ruled that “the employ- 
er’s compliance with an order of the Board 
does not render the cause moot, depriving 
the Board of its opportunity to secure en- 
forcement from an appropriate court” (NLRB 
v. Mexia Textile Mills, Inc., 18 LABOR CASES 
§ 65,779; NLRB v. Pool Manufacturing Com- 
pany, 18 LABor CasEs § 65,780). 


It would be difficult to underestimate the 
significance of the May decisions, While 
any decision of the Supreme Court is im- 
portant, the opinions in the labor relations 
cases are particularly valuable, because they 
concern fundamental issues: the extent to 
which the government may discourage cer- 
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tain political beliefs, the extent to which 
states may regulate labor relations in inter- 
state industries and the extent to which 
peaceful picketing is protected as free 
speech—three questions of the most far- 
reaching effect. The decisions are by no 
means complete answers to these questions, 
of course. They do, however, settle the law 
on the specific circumstances involved, and 
they serve as guideposts marking a little 
more precisely in these areas the shadowy 
boundary lines between “permissible” and 
“unconstitutional.” 


NON-COMMUNIST AFFIDAVITS ... 
Now that the Supreme Court has estab- 
lished the constitutionality of Taft-Hart- 
ley’s non-Communist affidavit provision, 
court and NLRB rulings on that provi- 
sion are especially meaningful. Here are 
some of the latest: 


According to the Court of Appeals for the 
Fifth Circuit, the NLRB cannot act on 
charges brought by an international union 
which is affliated with the CIO unless 
the officers of the CIO have filed non- 
Communist affidavits. The court held 
that labor federations, such as the CIO, 
are “national or international labor or- 
ganizations” within the meaning of the 
NLRA. This court’s position is in conflict 
with the NLRB’s. The Board has adopted 
the view that parent organizations such 
as the AFL or the CIO are not “labor 
organizations” except where they them- 
selves represent employees and seek to 
invoke the processes of the Board (NLRB v. 
Postex Cotton Mills, Inc., 18 LABor CASEs 
7 65,775). The Board will adhere to its own 
views until the Supreme Court rules (Beth- 
lehem Steel Company, 89 NLRB, No. 33). 


Whenever it can be shown that a peti- 
tioning union is acting as a “front” for 
an organization which has failed to com- 
ply with the NLRA’s filing requirements, 
the petition is dismissed on the ground 
that the noncomplying union is the real 
party in interest. A union district which 
was set up to perform certain organiza- 
tional and administrative functions was 
held to be not a labor organization but a 
mere servicing arm of the union. Its non- 
compiiance did not affect the union’s right 
to file a representation petition (Newport 
News Children’s Dress Company, 89 NLRB, 
No. 58). The Board has consistently re- 
fused to investigate the affidavits identify- 
ing the officers of a labor organization 
unless it has reasonable cause to believe 
that the designation of a position as an 
“office” has been omitted from the con- 
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stitution of a labor organization in order 
to evade the filing requirements of the 
NLRA. Moreover, the question of whether 
or not a union has complied with the 
affidavit requirements is for the Board to 
decide, and the parties to a case are not 
permitted to argue this issue. Accordingly, 
an employer’s allegation that the affidavit 
identifying the officers of a local union was 
perjured, in that it did not designate as 
officers certain individuals who allegedly 
exercised the functions of officers, did not 
Warrant setting aside a representation 
election. The Board also refused to 
qualify the certification so that, in the 
event it should be determined that any of 
the affidavits were perjured, the certification 
would immediately become null and void 
(Sunbeam Corporation, 89 NLRB, No. 81). 


NLRB v. STATE COURTS The 
NLRB’s exclusive jurisdiction in remedy- 
ing unfair labor practices does not deprive 
a state court of jurisdiction of a case in- 
volving seniority rights, a recent New York 
decision holds (Costaro v. Simons, 18 La- 
BOR CASES {65,744 (N. Y. App. Div.)). 


STATE STRIKE LAWS .. The Su- 
preme Court decision invalidating the 
Michigan strike-vote law also focuses 
attention on other state strike laws: 


In California, a union of rank-and-file 
employees may not strike to compel an 
employer to adopt a collective bargaining 
agreement requiring managerial employees 
to become members of that union. A Cal- 
ifornia court granted injunctive relief 
against such a strike. It was decided that 
the objective of the strike was unlawful 
because it would require the managerial 
employees to undertake loyalty to the 
union, which would be incompatible with 
the duty which they owed to the employer 
as agents of management.’ The court 
rendered its decision exclusively under 
California law and independently of the 
provisions of the NLRA, which distin- 
guish between “supervisors” and “em- 
ployees.” Further, the court expressly 
stated that the decision was not concerned 
with the right of the managerial employees 
to form a union of their own and to act 
collectively in their own behalf (Safeway 
Stores v. Retail Clerks International Associa- 
tion, 18 LABor CASEs {65,735 (Super. Ct. 
Calif.) ). 

In two cases, the Wisconsin Supreme 
Court sustained the constitutionality of 
a statute which provides for compul- 
sory arbitration of labor disputes in public 
utilities and prohibits strikes against them 
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if such strikes would interrupt an essen- 
tial service (Amalgamated Association of 
Street, Electric Railway and Motor Coach 
Employees, 18 Lasor Cases {| 65,755, 65,756). 


STATE PICKETING LAWS ... Three 
Supreme Court decisions apparently wid- 
ening the area of state regulation of 
picketing make these recent rulings on 
state picketing laws of special interest: 


The fact that peaceful picketing accom- 
plishes its purpose of persuading custom- 
ers and persons in business relationships 
with the party picketed to discontinue 
dealing with him does not mean that an 
unlawful conspiracy exists, a Missouri 
court ruled. A union has the right to 
express its grievance publicly by picket- 
ing, and its acts and the acts of the 
picketed party’s customers and business 
associates who, after the picketing, dis- 
continue their former relationship with 
the picketed party by their own free 
choice do not violate the state law pro- 
hibiting conspiracies and combinations in 
restraint of trade (Bruet Motor Car Com- 
pany v. Briner, 18 LaBor Cases {65,718 
(St. Louis, Mo., Ct. of App.)). 


Convictions of disorderly conduct and 
of advising resistance to police officers 
in connection with picketing were af- 
firmed on appeal in a Wisconsin court. 
Evidence that the pickets had used force 
to prevent police officers from clearing the 
right of way of a railroad so that a train 
could enter the employer’s premises was 
held sufficient to sustain a verdict that 
the pickets had engaged in disorderly 
conduct. That evidence, plus evidence that 
a union officer had directed the activities 
of the pickets, was sufficient to support a 
verdict that the union officer had advised 
the pickets to resist the police, even 
though the pickets had not been convicted 
of resistance (Teske v. Wisconsin, 18 LABOR 
Cases $65,712 (Wis. Sup. Ct.)). 

A police order limiting the number of 
pickets is unlawful, according to a New 
York court, in the absence of proof that 
a greater number than that allowed would 
produce or threaten to produce substan- 
tial evil and not just some public incon- 
venience (Gullotta v. Beckmann, 18 LABoR 
Cases 9 65,730 (N. Y. Sup. Ct.)). 


A Massachusetts court’s injunction against 
picketing was affirmed on appeal, where 
the picketing union sought to replace all 
nonunion employees with union members. 
The court held that such picketing was 
for an unlawful purpose, since no union 
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members were employed by the employer 
in the kind of jobs which the union de- 
manded for its members (Town House, 
Inc. v. Hurley, 18 LABor Cases { 65,732 
(Mass. Sup. Jud. Ct.)). 


In an action for contempt of a North 
Carolina injunction against mass picket- 
ing at a mill, over fifty persons were 
found guilty of contempt for gathering 
together in the prohibited area after hav- 
ing received, not formal service, but ac- 
tual notice of the injunction decree. Because 
they were acting in concert to violate the 
order, evidence of the singing and boo- 
ing of the crowd and of the statements 
of one of its members was admitted as 
competent to show the intent of the persons 
assembled (Hart Cotton Mills v. Abrams, 18 
Lasor Cases {65,707 (N. C. Sup. Ct.)). 


Peaceful picketing of a building owner 
by a janitors’ union is lawful, an Illinois 
court ruled, where there is a controversy 
between the union and the owner as to 
whether nonunion janitors are being em- 
ployed by the owner. The appellate court 
also held that a union could be sued 
under its association name in an injunc- 
tion suit, but not in a suit for damages 
(Schultz v. Chicago Flat Janitors Union, 
18 LaBor Cases 765,711 (Ill. App. Ct.)). 


A controversy between an employer and 
its employees involving (1) the reinstate- 
ment of discharged employees, (2) the 
recognition of a union as bargaining agent 
and (3) wages, hours and working con- 
ditions, constituted a labor dispute under 
the Texas statute. Picketing of the em- 
ployer did not come within the scope 
of the statute banning secondary picket- 
ing (International Brotherhood of Team- 
sters v. Best Motor Lines, 18 Laror CASES 
765,758 (Tex. Ct. ot Civ. App.)). 


UNION’S PRESENCE AT GRIEVANCE 


ADJUSTMENTS A union has a 
right to be present at any grievance ad- 
justment, the NLRB has decided, even 
an initial adjustment by a foreman. The 
Board held that an employer unlawfully 
refused to bargain in good faith when it 
insisted on a contract clause permitting 
adjustment of grievances by foremen 
without notice to the union steward un- 
less the aggrieved employees so elected. 
Since the second proviso to Section 9 (a) 
of the Taft-Hartley Act gives the union 
the right to be present at the adjustment 
of individual grievances, the Board agreed 
that the disputed contract clause required 
the union to forego its statutory right 
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and was, therefore, unlawful (Bethlehem 
Steel Company, 89 NLRB, No. 33). 


SIXTY-DAY STRIKE NOTICE ... 


One of the most controversial features 
of the Taft-Hartley-amended NLRA is 
that provision in Section 8 (d) which for- 
bids strikes or lockouts for contract-modi- 
fication or contract-termination purposes 
until sixty days after the party desiring 
the change has given the other party 
notice of its desire, or until the expiration 
date of the contract, “whichever occurs 
later.” Interpreting that provision, the 
NLRB held that a strike is prohibited 
only during the sixty-day period after 
notice is given, even if the strike is called 
many months before the contract is due 
to expire. An international union and 
six of its locals were exonerated of re- 
fusal-to-bargain charges because their strike, 
calied more than a year before the ex- 
piration date of the contract, occurred 
more than sixty days after the notice of 
the proposed contract changes. The trial 
examiner had held that the phrase “which- 
ever occurs later” in Section 8 (d) pro- 
hibited the union from striking until the 
expiration date of the contract. In re- 
versing that ruling, the Board said that 
that phrase applied only to situations in 
which notice of desire to modify or terminate 
a contract is given less than sixty days be- 
fore the termination of the contract (Wilson 
and Company, Inc., 89 NLRB, No. 32). 


An NLRB trial examiner interpreted an- 
other aspect of the sixty-day notice ré- 
quirement. He held that a union which 
struck on the sixtieth day after giving 
notice, instead of waiting until after the 
sixtieth day, forfeited its status as the ex- 
clusive bargaining representative of the 
employees in the unit. The union’s failure 
to withhold strike action until expiration 
of a full sixty days after notifying the em- 
ployer that it desired a change in the 
contract’s wage provisions deprived the 
strikers of their right to reinstatement 
and relieved the employer of its duty to 
bargain, the examiner decided. He rea- 
soned that since the statute prohibits 
strike action until after the expiration of 
sixty days, both the first and last days 
must be excluded in computing elapsed 
time. Either party may obtain a review 
of this order by filing a request with the 
Board within ten days (Ohio Oil Com- 
pany, NLRB Case No. 21-CA-300). 


UNION WINS WAGE DATA DEMAND 


. . . A union is entitled to know the 
names, positions and wage rates of indi- 
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vidual employees for the year preceding 
contract negotiations, the NLRB de- 
clared. The Board. ruled that an em- 
ployer’s failure to disclose such informa- 
tion on request was an unlawful refusal 
to bargain. In view of the employer’s re- 
fusal to grant a wage increase, the union 
needed the data with respect to wages 
paid under the expiring contract in order 
to determine whether to press or elimi- 
nate its demand for a general wage in- 
crease, the Board explained. This 
information would also enable the union 
to investigate members’ complaints of 
wage inequities between union and non- 
union employees. However, similar in- 
formation for two or three years previous 
to the negotiations was not relevant, the 
Board held, and the employer’s refusal to 
furnish this information was not a part 
of the refusal to bargain (Yawman and 
Erbe Manufacturing Company, 89 NLRB, 
No. 108). 


ORGANIZING ON COMPANY PROP- 


ERTY One of the NLRB’s long- 
established rules is that an employer may 
not prohibit his employees from engag- 
ing in union activities on company prop- 
erty outside of working hours, unless he 
can prove that such a ban is necessary 
to maintain production or discipline. An 
NLRB trial examiner contends, however, 
that a union can effectively bargain away 
employees’ right to engage in organiza- 
tional activities on their employer’s prem- 
ises during nonworking hours. Therefore, 
he reasoned, under a contract providing 
that “no union campaign or demonstra- 
tion shall be carried on [upon the com- 
pany’s premises],” an employer could law- 
fully discharge an employee who solicited 
union membership during either supper or 
a rest period. The examiner’s decision 
will be final unless objections are filed 
with the NLRB within twenty days. 
(Fruitvale Canning Company, NLRB Case 
No. 20-CA-318). 


In another case, the NLRB itself. ruled 
on the effect of a “no-solicitation” rule. 
The Board held that although a depart- 
ment store may prohibit solicitation of 
union membership among its employees 
on the selling floors at any time, a ban on 
such activity during the employees’ non- 
working hours off the selling floors is an 
unwarranted interference with the em- 
ployees’ rights. Discussions of unionism 
on the selling floors would tend to inter- 
fere with the employees’ duty to sell mer- 
chandise to customers in an efficient 
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manner, the Board explained, but a rule 
prohibiting such activity off the selling 
floors during lunch periods, rest periods 
and the periods before and after work 
was too broad in scope. However, the 
store did not violate the act by prohibit- 
ing union organizers, while on the selling 
floors, from*making luncheon engagements 
with employees for the purpose of dis- 
cussing unionism (Meier & Frank Com- 
pany, Inc., 89 NLRB, No. 114). 


CHALLENGED BALLOTS IN CON- 
SENT ELECTIONS. .. Under NLRB 
procedure, an employer and union may 
make a consent election agreement in 
which they waive a pre-election hearing 
and agree to be bound by the regional 
director’s rulings on voting eligibility, 
challenged ballots and other questions 
relating to the election. However, the 
Fifth Circuit has ruled that even in consent 
elections a hearing is required on chal- 
lenged ballots if the challenged votes 
would affect the outcome of the election. 
In the case before the court, the regional 
director had made his ruling on the basis 
of an undisclosed and independent investi- 
gation without any hearing. As a conse- 
quence, the union which won the election 
was certified as bargaining representative. 
The employer refused to bargain with 
that union, even after he had been ordered 
to do so by the NLRB in an unfair prac- 
tice proceeding, on the ground that the 
election was invalid. On petition to en- 
force the NLRB order, the court held 
that the election: procedure in these cir- 
cumstances was unlawful in that the 
Board’s failure to grant a hearing was 
arbitrary and capricious, and was an 
unwarranted exercise of discretionary au- 
thority (NLRB v. Sidran, 18 LazBor Cases 
¥ 65,738). 


UNIONS IN A-BOMB PLANTS... In 


ordering ‘a representation election among 
employees of an atomic energy plant, the 
Board declared that any certification re- 
sulting from the elections at that plant 
would be conditioned upon compliance 
by the certified unions with the security 
requirements of the Atomic Energy Com- 
mission. Such compliance, the Board 
explained, is a matter exclusively within 
the jurisdiction of the commission (Gen- 
eral Electric Company, 89 NLRB, No. 120). 


TWO UNIONS BARGAIN JOINTLY 

Since two labor organizations may 
act jointly as bargaining representative 
for a single group of employees covered 
by the NLRA, firemen and engineers in 


Labor Relations 





a powerhouse were given the opportunity 
to be included, if they so desired, in a 
single bargaining unit represented jointly 
by two unions which had sought separate 
units of these employees (/nternational 
Harvester Company, 89 NLRB, No. 53). 


VETERANS’ JOB RIGHTS . . . Under 


the Selective Training and Service Act 
of 1940, re-employed veterans are in the 
same status and are entitled to the same 
benefits as nonveteran employees on leave 
of absence during the period of the vet- 
erans’ military service. Therefore, in 
order to prove discrimination in a retro- 
active wage increase embodied in a col- 
lective bargaining agreement and intended 
to cover only employees actively engaged 
in their employment on the eligibility 
date, a re-employed veteran must prove 


_that the increase was granted to some 


nonveterans on leave of absence or that 
it was a “skillful device of hostility to vet- 
erans.” The veteran can sustain the bur- 
den by proving that the coverage of the 
wage increase differed from the employer’s 
practice and custom at the time of the 
veteran’s induction into military service 
(Flynn v. Ward Leonard Electric Company, 
18 Lasor Cases 7 65,710 (DC N. Y.)). 


Along the same lines, another court ruled 
that re-employed veterans were not en- 
titled to participate in a retroactive wage 
increase granted to employees actively 
employed on a certain eligibility date, 
where they were in military service on 
that date and other employees on leave 
of absence on that date also failed to re- 
ceive the increase (Greba v. Carboloy Com- 
pany, 18 Lapor Cases { 65,748 DC Mich.)). 


The question of whether or not a veteran 
who is discharged from the armed forces 
and re-enlists soon thereafter without 
having made an application for re-employ- 
ment keeps his re-employment rights and 
may claim such rights after expiration of 
his re-enlistment period was presented in 
a recent case. The court said that a vet- 
eran who is discharged solely for the pur- 
pose of his immediate re-enlistment need 
not make an application in order to pre- 
serve his rights. Where, however, a short 
period intervened between the veteran’s 
first discharge from the armed forces and 
his re-enlistment, his rights are preserved 
only if he submits evidence showing that 
at the time of his discharge he already 
had the intention of remaining in the 
armed forces and did not actually intend 
to leave them (Fessler v. Reading Company, 
18 Lapor Cases § 65,754 (DC Pa.)). 
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The families of deceased veterans were 
net able to collect on a group insurance 
policy carried by the former employer of 
the veterans. The policy provided that 
coverage terminated upon the termination 
of employment, and the court held that 
the Selective Training and Service Act 
of 1940 did not prevent the entry of 
employees into military service from being 
considered a termination of their employ- 
ment. Under the terms of the policy and 
the collective bargaining agreement under 
which it was provided, the veterans were 
not entitled to insurance benefits at the 
time when they were killed in military 
service (Zaunczskowski v. Travelers Insur- 
ance Company, 18 Laxpor Cases {65,749 
(N. J. Super. Ct.)). 


BOYCOTT AGAINST SCHOOL 
BOARD ... The NLRB denied a peti- 
tion for rehearing of a decision m which 
secondary boycott charges had been dis- 
missed on the ground that picketing of 
the site on which a school building was 
being constructed was not unlawful. The 
Board reaffirmed its finding that a school 
board, as a governmental agency, was not 
entitled to the NLRA’s protection against 
secondary boycotts (Al J. Schneider Com- 
pany, Inc., 89 NLRB, No. 15). 


MULTIPLANT BARGAINING ...A 
multiplant unit composed of three plants 
engaged in parallel or related phases of 
the manufacture and assembly of the same 
type of telephone equipment was appro- 
priate for collective bargaining, the NLRB 
held, since a cessation of operations at any 
plant would have substantially impaired the 
production at the others (North Electric 
Manufacturing Company, 89 NLRB, No. 21). 


Employees at twenty ice cream manu- 
facturing and distributing plants in one 
state also constituted an appropriate multi- 
plant bargaining unit (Borden Company, 
89 NLRB, No. 31). 


A unit of operating employees at one 
bulk oil plant was appropriate in view 
of the geographical remoteness of the 
other plants in that division of the em- 
ployer’s operations, the lack of interchange 
of personnel and the absence of a bargain- 
ing history on a broader basis (Socony- 
Vacuum Oil Company, Inc., 89 NLRB, 
No. 73). 


A unit of agents in one or two districts 
of an insurance company operating in 
forty-three districts was considered too 
narrow in view of an eight-year history 
of bargaining on the basis of a larger unit 
covering other districts and states, and in 
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view of the NLRB’s policy of approving 
broad bargaining units for insurance agents 
(Home Beneficial Life Insurance Company, 
Inc., 89 NLRB, No. 59). 


SUITS AGAINST UNIONS .. . The 


right of a union member to inspect the 
books of a nonprofit union building cor- 
poration was recently upheld by an Ohio 
court. The corporation contended that 
the member was not entitled to bring 
court action untii he had exhausted all 
remedies within the union. The court 
held, however, that this was not necessary 
since the union and the corporation were 
distinct legal entities. The union also 
attempted to deprive the member of his 
right of inspection by expelling him from 
the union after the commencement of the 
suit. However, the court decided that it 
was inequitable to permit such action to cir- 
cumvent a judicial decision (Bolman v. Auto- 
motive Workers Building Corporation, 18 
LaABor Cases { 65,726 (Ohio Ct. of App.) ). 


The executive board of an international 
union is not subject to a court’s jurisdic- 
tion where the party named as defendant 
is not sued as president or treasurer 
thereof and the members of the board 
have not been made parties defendant or 
served in any way (Reiser v. Kralstein, 
18 Lazor Cases § 65,746 (N. Y. Sup. Ct.)). 


BREACH OF UNION CONTRACT... 


A judgment granting damages for breach 
of a collective bargaining agreement was 
affirmed on appeai. The employees’ suit 
for retroactive pay.was not barred by the 
statute of limitations, since the statutory 
period did not begin to run until the final 
execution of the agreement, even though 
the parties had reached a preliminary 
agreement on the retroactive pay provi- 
sions at an earlier date (Mayers v. Loew’s 
Inc., 18 Laspor Cases § 65,700 (Calif. Dist. 
Ct. of App.)). 


In another case, a judgment granting 
damages for breach of a collective agree- 
ment was reversed on appeal. The agree- 
ment established specified weekly wages 
and provided that bonuses should not 
be compiled into the salary schedule so as 
to defeat the purposes of the agreement. 
The employer established a bonus plan 
under which additional payments were 
made on the basis of a percentage of 
sales less a deduction for “prepaid bonus,” 
consisting of the difference between the 
weekly wage specified in the agreement 
and a lesser “base pay” designated in the 
bonus plan. Overruling the trial court, 
the appellate court held that the payment 
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of such bonus was not a violation of the 
agreement, since it would in no instance 
reduce the weekly pay below that estab- 
lished by the agreement (Division of 
Labor Law Enforcement v. Safeway Stores, 
18 Lapor Cases {65,701 (Calif. Dist. Ct. 


of App.)). 


ANTI-INJUNCTION LAWS ... An 
employer failed in an attempt to benefit from 
the anti-injunction provisions of the Norris- 
LaGuardia Act in a suit brought by union 
members in a state court to restrain 
the termination of their employment. 
The United States District Court for 
the Eastern District of Oklahoma denied 
the employer’s petition to remove the case 
to the federal court, and remanded the 
suit to the state court. The theory of 
the employer was that the United States 
District Court should assume jurisdiction 
in the suit, and should then dismiss the 
suit because it had no jurisdiction to grant 
the requested relief. The federal court 
held that the suit was one arising out of 
a labor dispute, and therefore within the 
scope of the Norris-LaGuardia Act. 
However, the court concluded that such cir- 
cumstance deprived it not only of juris- 
diction to grant the relief- but also of 
jurisdiction to entertain the suit (Parsons 
v. Sinclair Refining Company, 18 Lasor 
Cases § 65,705). 


The Pennsylvania Anti-Injunction Act 
provides that costs and expenses of de- 
fending the suit and attorney’s fees must 
be paid by the party seeking injunctive 
relief in a suit involving or growing out 
of a labor dispute, if the relief is denied. 
However, the voluntary dismissal of such 
suit by the party seeking relief does not 
constitute a denial of the relief and does 
not entitle the opposing party to such 
payment (Coleman v. Conrad, 18 Lasor 
Cases § 65,743 (Pa. Com. Pleas Ct.)). 


When the picket line becomes a “picket 
fence,” thereby constituting a seizure of 
the employer’s property, trespassing, threats 
and acts of intimidation by the pickets 
can be stopped by injunction. The Penn- 
sylvania Anti-Injunction Act does not 
protect such picketing (Bloomsburg Mills 
v. Local Union No. 667, 18 LaBor CASES 
1 65,737 (Pa. Ct. of Com. Pleas)). 


CLOSED SHOPS OR CLOSED 
UNIONS? ... A union has been or- 
dered by the New York Supreme Court 
either to admit employees to membership 
on reasonable terms or to abandon a union- 
shop contract which calls for discharge of 
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nonunion employees who do not join the 
union. The union had been designated 
as collective bargaining representative for 
all employees of a certain employer and 
had obtained a union-shop contract, but 
it refused to permit nonunion employees 
to obtain membership, following a policy 
of restricting new membership substan- 
tially to relatives of present members. 
The union also induced the employer to 
discriminate against the nonunion em- 
ployees in the assignment of work. In 
an injunction suit by certain employees, 
the court ruled that the union violated 
its duty as bargaining representative to 
act with good faith toward nonunion, as 
well as union, members. The adoption of 
the union-shop contract was held not to 
be unlawful in itself, and the court also 
recognized the right of the union to ex- 
clude strangers from membership. How- 
ever, when the union shop and the closed 
union were combiued, the result was un- 
lawful discrimination against the nonunion 
employees, the court held (Ryan v. Simons, 
18 Lazor Cases { 65,729). 


A contract requiring employees who were 
not union members to pay to the union 
a monthly fee “for the support of the 
bargaining unit” was a valid union-security 
agreement under the original NLRA (the 
Wagner Act), according to the National 
Labor Relations Board. In its decision 
on a case charging an employer and a 
union with unfair practices, the Board 
held that the discharge of an employee 
who refused to pay “support money” was 
lawful under the pre-Taft-Hartley contract. 
The Board reasoned that the Wagner Act, 
which protected an employer’s right to 
make an agreement requiring union mem- 
bership as a condition of employment, did 
not mean that union membership was the 
only requirement upon which employment 
could be conditioned. Union membership, 
the Board declared, was the u imate de- 
gree of union security to be protected by 
the proviso, and the support money pro- 
vision, “as a lesser form of union security,” 
was, therefore, a valid wunion-security 
clause within the meaning of the proviso 
(Public Service Company of Colorado, 89 
NLRB, No. 51). 


Under the amended NLRA, only those 
union-security agreements which require 
union membership after employment has 
begun are, under certain circumstances, 
permitted. Since execution of an agree- 
ment which provided for preference in 
hiring to members of the contracting union 
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was illegal, the Board ordered the em- 
ployer to cease giving effect to any part 
of the contract (Pacific Maritime Associa- 
tion, 89 NLRB, No. 115). 


A valid maintenance-of-membership con- 
tract justifies a union’s action in causing, 
and an employer’s action in effectuating, 
the discharge of an employee who fails 
to maintain membership in good standing. 
Under a contract providing for exonera- 
tion from the payment of union dues dur- 
ing any month when a member worked 
less than five days, an employee who did 
not pay his dues during a three-month 
layoff was discharged when he refused to 
sign a check-off card or to agree to pay- 
ment in cash. Since the member had 
failed to make a formal application for 
exoneration from payment of dues during 
the period of the layoff, neither the union 
nor the employer was guilty of violating 
the NLRA in connection with the dis- 
charge, the Board rules (Pressed Steel Car 
Company, Inc., 89 NLRB, No. 36). 


USE OF MAIL BALLOTS ... An 
NLRB election in which ballots were dis- 
tributed to the eligible voters through the 
employer’s normal mail distribution sys- 
tem was valid, in the absence of any evi- 
dence that the ballots were marked by 
persons other than the eligible voters 
(Pacific Gas and Electric Company, 89 
NLRB, No. 118). 


DISCRIMINATION AGAINST EM- 
PLOYEES After discovering a 
union application card near an employee’s 
desk, the employer’s president discharged 
the employee and also gave notice to the 
employee who had signed the card. The 
NLRB held that the discharge of the first 
employee because the employer believed 
that he had solicited the signature on 
the union application card, and the virtu- 
ally simultaneous discharge of the other 
employee, were designed to discourage 
union activity and were, therefore, unlaw- 
ful (Rub-R Engraving Company, 89 NLRB, 
No. 66). 


A refusal to rehire an employee who quit 
his job and later applied for a position 
when a vacancy occurred was unlawful, 
the NLRB ruled, in view of a foreman’s 
statement at the time the employee quit 
that the employee, who had vigorously 
handled his duties as a union steward to 
the irritation of the foreman, would never 
be re-employed (Leadbetter Logging and 
Lumber Company, 89 NLRB,No. 80). 
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A layo€ which in itself was economically 
justified was unlawful, the NLRB decided, 
where it was utilized as a method of 
eliminating many union adherents through 
selection of union members with greater 
seniority and more ability than was pos- 
sessed by many of the employees who 
were retained (W. C. Nabors Company, 
89 NLRB, No. 48). 


The owner of a plant in the process of 
construction and the company to whom 
the machinery-installation work had been 
assigned, as well as the unions whose 
members were performing construction 
work, were all held responsible by the 
NLRB for the discharge of six employees 
who were discharged when the unions 
threatened to strike unless the machinery- 
installation work being performed by 
these employees was assigned to members 
of the unions (Fry Roofing Company, 89 
NLRB, No. 93). 


In a case under the Wisconsin Labor Re- 
lations Act, an employer who, a few days 
after a union had been organized in his 
plant, discharged union members, sup- 
posedly because of a business decline, and 
a few days later granted wage and salary 
increases to remaining employees, was 
guilty of interfering with employees in 
the exercise of their rights under the 
NLRA and of attempting to discourage 
union membership (Wisco Hardware Com- 
pany v. WERB, 18 Lapor Cases { 65,709 
(Wis. Cir. Ct.)). 


GOOD FAITH BARGAINING 
Dilatory tactics to delay meeting with a 
union, a refusal to recognize the union as 
the certified bargaining representative 
with respect to wage increase demands 
for a particular unit, a unilateral, general 
wage increase, and a refusal to make a 
counterproposal were all evidence of an 
employer’s refusal to bargain in good 
faith as required by the NLRA (Landis 
Tool Company, 89 NLRB, No. 47). 


Rejecting the employer’s contentions with 
respect to the validity of the representa- 
tion proceedings and the union’s ¢certifi- 
cation based thereon, the NLRB ordered 
an employer to bargain with the certified 
representative of its employees in an ap- 
propriate unit, in accordance with the 
stipulation of the parties by which they 
had waived their rights to a hearing, to 
issuance of an intermediate report, and to 
the making and issuance of findings of 
fact and conclusions of law by the Board 
(J. I. Case Company, 89 NLRB, No. 35). 
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CURRENT LITERATURE 


in the Labor Field 





Three Histories 


Labor in America. Foster Rhea Dulles. 
Thomas Y. Crowell Company, New York 
City. 1949. 402 pages. $4.50. 

Unions Before the Bar. Elias Lieberman. 
Harper & Brothers, 49 East 33rd Street, 
New York City. 1950. 371 pages. $5. 

From the Wagner Act to Taft-Hartley. 
Harry A. Millis and Emily Clark Brown. 
University of Chicago Press, Chicago, IIli- 
nois. 1950. 724 pages. $8.50. 

At a recent university conference on labor 
and industrial relations, an editor of a labor 
paper remarked that he had neither the time 
nor the inclination to study the law affecting 
the labor movement so that he might explain 
to his readers what is bad about the Tait- 
Hartley Act. One of the monitors of the 
group told him that he did not need to know 
what is bad about the T-H Act but just 
tell his readers that it is bad and keep telling 
them that it is bad. 


Foster Rhea Dulles’ book, while not wholly 
in accord with the opinion of this monitor, 
is critical of the act. The Taft-Hartley Act 
“was in no sense ‘the slave labor bill’ that it 
was hysterically termed by its union critics, 
but the whole was greater than the sum of 
its parts in its potentially adverse effect on 
the status of the nation’s wage earners. 

“The Taft-Hartley Act represented an- 
other milestone in the long history of the 
organized labor movement. Its permanent 
influence on the course of industrial relations 
could hardly be foreseen, for there was not 
only the question of how it might be inter- 
preted but the possibility that it would be 
repealed should labor successfully reassert 
its political influence. Whatever its eventual 
fate, however, it primarily marked a still 
further assumption of governmental responsi- 
bility in what had always proved to be the 
immensely difficult task of maintaining a 
reasonable balance between industry and 
labor. It was a further expression, for better 
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or for worse, of the popular feeling that 
labor relations should be subject to the 
sovereign power of the people and con- 
trolled in the interests of the public welfare.” 


Mr. Dulles’ book is not confined, however, 
to historical treatment of labor under the Taft- 
Hartley Act. The book is a complete history 
beginning with the founding of the country. 
The record set out by the author shows that 
the conditions of employment, wages and 
hours in this period of gestation were cer- 
tainly nothing to be proud of. The author 
has made a diligent search for documenta- 
tion of his history, which begins with the 
colonial scene and ends with the postwar 
(World War IT) period. The New-Deal period 
is credited with adding political significance 
and the period of the second world war 
offered opportunity for the expansion of 
labor unions and their power. Like all good 
histories, Labor in America paints the central 
theme against a background of other forces. 
In this book, this background is a montage 
of the development of the capitalistic 
economy, the opportunity for the individual 
to change his work or occupation and for 
the employed to become an employer himseli. 


The author’s comments, which we have 
quoted regarding the Taft-Hartley Act, 
eloquently place him as an objective historian 
calling the plays as he sees them, unintimi- 
dated by the rhubarbs certain to ensue from 
one or the other team. 


Foster Rhea Dulles has been both teacher 
and journalist. Starting as correspondent for 
the Christian Science Monitor in Peking in 
1923, he subsequently was on the staff of 
the New York Herald, the Paris bureau of 
the New York Herald Tribune, and the New 
York Post. He has taught at both Smith and 
Swarthmore and is professor of American 
history at Ohio State University. Among 
the many books he has written are 7wentieth 
Century America, China and America and 
The Road to Teheran. 
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to SECOND BOOK, Unions Before the 
Bar, is a history written with court deci- 
sions, with the layman primarily in mind. The 
author has been careful to treat the cases in a 
humanized manner without sacrificing legal 
accuracy. The first case, quite naturally, is 
the conspiracy case, Commonwealth v. Cord- 
wainers, representing the period from 1805 
to 1806. The last chapter, which the author 
calls “The Open Gates of the Closed Shop,” 
covers the 1947-1949 period as typified by 
the following cases: 


Lincoln Federal Labor Union No. 19129 v. 
Northwestern Iron and Metal Company. 


George Whitaker v. State of North Carolina. 

American Federation of Labor v. American 
Sash & Door Company. 

One thing the layman will appreciate 
about this book is the background which the 
author worked into the treatment of the 
decisions, thus making it historical in nature. 


Elias Lieberman, the son of a teacher and 
himself a teacher in his early years, emigrated 
from czarist Russia in 1909. 

He served in the United States Army dur- 
ing World War I. On return to civilian life 
he resumed his law studies at New York 
University and supported himself as manager 
of Justice, a weekly labor paper, and later as 
labor editor of The Times (Die Zeit), a 
Jewish daily. Since his admission to the 
New York Bar in 1922, his practice of law 
has been devoted largely to representing 
labor in industrial relations. 

He is the author of The Collective Labor 
Agreement: How to Negotiate and Draft the 
Contract. 


HE THIRD BOOK focuses attention 

upon a much shorter period of time and, 
therefore, is in much greater detail regarding 
this period than the other two books. As stated 
in the title, From the Wagner Act to Taft- 
Hartley, Millis’ and Brown’s book begins with 
the period of the Wagner Act and ends with 
conclusions as to the nature of the Taft- 
Hartley Act. “No phrase or slogan is adequate 
for a characterization of the Labor Manage- 
ment Relations Act of 1947. It was not a 
‘Slave Labor Act’ nor a ‘Magna Carta for 
Employers,’ nor a ‘Bill of Rights for the Indi- 
vidual Workingman.’ Since it was complex, 
looked in two directions at once, and in addi- 
tion was poorly drafted and unclear at many 
points, it meant many things to many men. 
Many descriptions of the Act, each with 
some basis in fact and experience, differ so 
widely that it is almost impossible to be- 
lieve that they refer to the same statute. A 
more adequate characterization needs to 
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break the Act down and look at a series 
of different sorts of things accomplished 
by these amendments and additions to the 
Wagner Act.” 


The Wagner Act grew from soil irrigated 
by many streams—World War I, the de- 
pression, the National Industrial Recovery 
Act, public sympathy for the worker and a 
growing realization that government must 
find a place for itself in employer-employee 
relations. But, as the Wagner Act grew, it 
soured the soil from which it sprang. The 
Taft-Hartley Act was a laboratory-developed 
reactionary agent, 


The Millis and Brown book does not seek 
to justify either act, nor should it, but it 
does cover that twelve-year period between 
these laws in which so many new rights, 
privileges and immunities sprang up or fell. 
The book covers a litigious period, under- 
standing of which is necessary for any future 
rationalization of any labor law this country 
may have and for the justification of the role 
of government in the relationships covered 
by labor law. 


People interested in labor cannot dismiss 
th. subject as did the university conference 
monitor, i. e., saying a law is good or bad 
and that the only general information needed 
is as to its goodness or to its badness. There 
is a crying need for knowledge in this field 
that is so important to the social and economic 
well-being of our country. 


The late Harry A. Millis served as chair- 
man emeritus of the Department of Economics 
at the University of Chicago from 1945 until 
his death in 1948. Emily Clark Brown is 
now professor of economics at Vassar 
College. 


These three books can very well be the 
source of basic information, a labor library 
in a package. They treat the subject with 
such objectivity that, regardless of the present 
inclinations of the reader, he will have on 
hand factual information from which he 
may, if so disposed, draw his own conclusions. 


ARTICLE 


Social Security Act Amendments .. . 
H. R. 6000, which would amend the Social 
Security Act, is examined and found woe- 
fully inadequate to meet the social needs of 
the American people-——Henkin, “Congres- 
sional Proposals for Improvement of Old 
Age and Survivors Insurance and for a 
New Disability Insurance System—H. R. 
6000,” Lawyers Guild Review, Summer, 1949. 
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pened to be in pursuit of an unlawful ob-. 
jective, even though the picketing crossed 
no industrial boundary lines. Thus the 
Massachusetts court enjoined picketing for 
the closed shop; the Oregon court felt free 
to approve an injunction against picketing 
designed to force an employer to discharge 
existing employees and replace them with 
members of the picketing union;* and the 
Texas Court of Civil Appeals approved an 
injunction against picketing designed to 
compel recognition of the picketing union 
notwithstanding the fact that the employer 
involved already had a bargaining relation- 
ship with another union.” 


\ ITH SUCH DECISIONS by the state 

courts appearing regularly, it soon be- 
came obvious that the United States Supreme 
Court would have to clarify its position. In the 
Ritter case it had permitted an injunction 
against secondary picketing, surely enough; 
but the permission was qualified by much 
language concerning industrial boundary 
lines. Furthermore, when last heard from, 
in Thornhill, Swing and Wohl, the Court had 
used language strongly suggesting that 
primary and stranger-picketing were con- 
stitutionally immune. And yet some state 
courts were enjoining primary, stranger and 
secondary picketing indiscriminately, when- 
ever they found the objectives to be unlaw- 
ful, either at common law or under some 
statute. To make matters still worse, other 
state courts “ were conscientiously following 
the lead of the Supreme Court—the Thorn- 
hill case, that is—and holding state statutes 
unconstitutional where they might be con- 
strued to outlaw peaceable picketing. The 
last straw was added when it became obvious 
that Congress had in the Taft-Hartley Act 
rejected the industrial-boundary-line inter- 
pretation of the Ritter case,” and that the 
federal courts, in holding that the Taft- 
Hartley Act outlawed secondary picketing,” 
were not going to indulge in such an inter- 
pretation of the Ritter case at the cost of 


declaring the act unconstitutional. For it 
was clear that the Taft-Hartley Act pro- 
hibited secondary picketing, whether or not 
it crossed industrial boundary lines, and 
that the courts would have to declare the 
act unconstitutional, if the language of the 
Ritter case were literally followed, and if 
the sentiment of the Thornhill case were 
still alive. 


The issues had suddenly become mortally 
important. It was one thing to outlaw an 
Alabama statute which would have throttled 
labor organization even before the CIO’s 
“operation Dixie” got under way, or to ask 
the Illinois and New York courts to be 
careful in issuing injunctions against peace- 
able picketing. But it was another thing to 
say that the states could not reach peace- 
able picketing which flagrantly violated im- 
portant state policy—policy oriented not in 
union-busting terms, but in terms close to 
the desires of some individuals, as in 
antitrust laws and anti-closed-shop laws. 
Finally, there was the matter of the national 
labor policy. Could the Court take the ap- 
proach of the Thornhill case, conceived in 
the indignation evoked by a patently anti- 
union statute, and develop it to the point 
where it would have to be used to frustrate 
a national policy which, after painful years 
of distorted experimentation, was finally 
achieving some degree of coherence and 
symmetry, with important duties and rights 
for unions included in the same statute? 

Disinterested persons had begun to see, 
after two or three years, that the Taft- 
Hartley Act could not necessarily be called 
a “slave-labor act.” While some of its union 
regulatory measures might be challenged, 
it had to be admitted that reasonable minds 
might differ as to the desirability of such 
regulation. And if that were the case, could 
the Supreme Court deny to Congress the 
power to experiment? The overwhelming 
importance of the subject matter, the broad 
areas of uncertainty as to the rules which 
should prevail in labor relations and the vital 
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erators, 3 LABOR CASES { 60,290 (1941). 

JAM v. Downtown Employees Association, 
13 LABOR CASES { 64,053 (1947). 

1% For example, the California Supreme Court. 
See In re Blaney, 13 LABOR CASES { 64,039 
(1947). 

For the ways in which the Taft-Hartley 
Act impinges on peaceable picketing, see 2 
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issue of governmental power at stake—all 
these were warning signals to the Court 
as it took jurisdiction over several cases 
raising the question whether the state courts 
were constitutionally justified in holding that 
peaceable picketing may be enjoined where 
it is designed to reach objectives outlawed 
by the state. A decision against state power 
would be a decision against national power 
as well. 


S WE CONSIDER the four decisions 
handed down by the Court in 1949-1950 
on the question of state power to regulate 
peaceable picketing, we must keep in mind 
this fact, that actually the constitutionality 
of the Taft-Hartley Act, too, was being 
decided. We must keep in mind also the 
fact that, under the Wagner Act, the Court 
had allowed the NLRB to hold employers 
guilty of unfair practices when, in a con- 
text of interference, restraint or coercion, 
they had made antiunion statements.” If 
real speech could constitutionally be pro- 
hibited, in a context of coercion, could the 
ersatz speech of picketing, in a similar con- 
text, be held entitled to a loftier status? 
The first hint of a straightforward answer 
to the question came in the Giboney case,” 
decided in April, 1949. An important thing 
to note about this case at the outset is that 
it put to rest forever the idea that picketing 
could be enjoined only where it ventured 
away from the industry in which the pri- 
mary labor dispute originated. Remarkably 
similar to the Wohl case, Giboney involved 
a primary dispute between a union and in- 
dividual ice peddlers. When the union failed 
to organize the ice peddlers by direct action, 
it sought and obtained agreements from 
most of the ice wholesalers in Kansas City, 
Missouri, under which the wholesalers prom- 
ised to refuse to sell ice to the independent 
peddlers. One wholesaler, the Empire Stor- 
age Company, refused to submit, on the 
ground that such an agreement would vio- 
late the express terms of the Missouri anti- 
trade-restraint law. The union thereupon set 
up a picket line which speedily worked serious 
results on Empire’s business. Affiliated union 
members refused to work for or to deliver 
goods to Empire. An eighty-five per cent re- 
duction in Empire’s business ensued. 
Empire sought an injunction, contending 
that the union’s action was an attempt to 
coerce a violation of the state anti-trade- 





restraint statute; and the Missouri courts 
upheld the contention. On appeal, in a 
decision written by Mr. Justice Black, the 
Supreme Court affirmed the ruling of the 
Missouri courts. The bare facts of the case 
show clearly that the “industrial-boundary- 
line” language of the Ritter case was not to 
exhaust the possibilities of regulation of 
picketing; no such lines had been crossed 
by the picketing in the Giboney case. 

But Mr. Justice Black’s reasoning carried 
things far beyond that point. The case 
really involved, he pointed out, a conflict 
between regulation of trade-by the state, on 
the one hand, and by the picketing union, 
on the other. A decision for the union in 
such circumstances would mean either that 
the union’s power to regulate trade is su- 
perior to that of the state, or that unions 
are simply not subject to the operation of 
antitrust laws. But the latter conception, 
based on the fact that unions when acting 
alone cannot be reached by the federal anti- 
trust laws, is plainly wrong in connection 
with state laws which do not expressly 
exempt labor union activity. Many union 
activities, perhaps most, are directly orien- 
tated in terms of trade restraints, Mr. Justice 
Black implied, and hence fall naturally with- 
in the bans of the antitrust laws. They are 
not reached by the federal antitrust laws 
only because the Clayton and Norris-La 
Guardia Acts, when read together as they 
were in U. S. v. Hutcheson™ provide an 
express exemption of labor union activity. 
With respect to state laws which provide 
no such express exemption, trade restraints 
by labor unions, whether articulated by 
picketing or otherwise, must stand and be 
counted just as restraints by businessmen 
are: “Missouri has by statute regulated . . . 
[trade] one way. The appellant union 
members have adopted a program to regu- 
late it another way. We hold that 
the state’s power to govern in this field is 
paramount, and that nothing in the consti- 
tutional guaranties of speech or press com- 
pels a state to apply or not to apply its... 
[antitrust] law to groups of workers, busi- 
nessmen or others.” * 

There can be no doubt that the Court was 
aware of the implications of this decision 
with respect to the question of the consti- 
tutionality of the Taft-Hartley Act. In at 
least two crucial instances it made reference 
to the power of the national government to 





1% See NLRB v. Virginia Electric & Power 
Company, 5 LABOR CASES { 51,124, 314 U. S. 
469 (1941). 

2» Footnote 4, above. 
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legislate on matters which might affect 
picketing. First, it said that “Agreements 
and combinations not to sell or to buy goods 
from particular persons, or to dictate the 
terms under which transportation will be 
supplied, are well recognized trade restraint 
practices which both state and national 
legislation can and do prohibit.” Making 
a more precise reference to the problem of 
national regulation of trade, the Court also 
said: “To exalt all labor union conduct in 
restraint of trade above all state control 
would greatly reduce the traditional powers 
of states over their domestic economy and 
might conceivably make it impossible for 
them to enforce their antitrade restraint 
laws. More than that, if for the rea- 
sons here contended, states cannot subject 
union members to such antitrade restraint 
laws .. ., neither can Congress. The 
Constitution has not so greatly impaired 
the states’ or nation’s power to govern.” In 
reading this language, one must remember 
that the Taft-Hartley Act, like the Wagner 
Act before it, is predicated on the constitu- 
tional power of the federal government to 
remove obstructions to the free flow of 
national trade. Going further, Congress 


attempted in the Taft-Hartley Act to control 
many labor union practices, such as secondary 
boycotts, which had been held to be restraints 


of trade under the Sherman Act before the en- 
actment of the Norris-LaGuardia Act was con- 
strued as exempting unions from the application 
of the Sherman Act. 


In the light of all these considerations, 
what are we to think of the Giboney decision 
in relation to the status of the “picketing- 
free speech” doctrine? The case obviously 
stands for the proposition that some picket- 
ing may constitutionally be regulated or pro- 
hibited. This proposition was established 
by the Ritter case, of course, but the Giboney 
case added something. It showed that gov- 
ernment sould regulate even picketing which 
did not cross industrial boundary lines. 
More important, it demonstrated that there 
isn’t any more profit in the converse of the 
proposition that the end justifies the means 
than there is, in an ethical community, in 
the main proposition itself. In other words, 
the Court made clear that the use of picket- 
ing—held in the past to be a privileged 
activity—does not mean that all objects 
sought to be obtained by the picketing be- 
come automatically lawful. A restraint of 
trade within the meaning of a law prohibit- 
ing such restraints is unlawful no matter 
how it is imposed. The means does not 


justify the end any more than the end justi- 
fies the means. But does this indicate that the 
Court has entirely sejected the conception 
of picketing as a kind of speech? Not nec- 
essarily. The soundness of this response 
becomes apparent when one considers that 
virtually all restraints of trade by business- 
men are worked out through speech. Nat- 
urally, this fact does not require that such 
restraints be regarded as privileged; nor 
does it mean that the right of free speech is 
pro tanto violated by antitrust laws. It 
means only that speech cannot be used to 
license otherwise unlawful conduct. The 
real meaning of the Gtboney case is that 
picketing is not entitled to more protection 
than other forms of speech. If government 
has validly exercised its powers to define 
a certain objective as unlawful, any means 
designed directly to achieve that objective 
becomes necessarily unlawful, unless the 
regulation is a disguised attempt to strike at 
the heart of a constitutionally protected right. 


YH Sartel is what the Giboney case stands 
for, and the proof of this assertion is pro- 
vided by the three picketing decisions handed 
down by the Court on May 8, 1950. Just 
as the Giboney case added something by 
making it clear that picketing for an un- 
lawful objective could constitutionally be 
enjoined, even though it crossed no indus- 
trial boundary lines, the Gazzam,.™ Hanke ™ 
and Hughes*® cases added something by 
showing that no legal significance can be 
attached to the fact that the picketing in the 
particular case happens to be primary or stran- 
ger, rather than secondary. All three of these 
cases involved stranger-picketing, the type 
of picketing which was held entitled to con- 
stitutional protection in the Swing and Angelos 
cases. And in the reasons why the Court 
approved injunctions in the later cases, 
against the very type of picketing held con- 
stitutionally inviolate in the earlier ones, 
lies the whole story of the Court’s attitude 
on the “picketing-free speech” question—an 
attitude which has not as yet shifted in any 
essential respects since the decision in the 
Thornhill case. 


In the Gaszam case, the Court held that 
a state court may constitutionally enjoin 
picketing designed to induce an employer 
to coerce his employees into joining the 
picketing union, where such coercion vio- 
lates statutorily declared public policy of 
the state. In the Hanke case, the Court 
approved an injunction against picketing 
designed to compel self-employed persons 
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to observe certain union rules concerning 
business operations, where that objective 
violated the judicially declared policy of the 
state. In the Hughes case, similarly, an 
injunction was approved against picketing 
designed to violate judicially declared policy 
in favor of nondiscriminatory employment 
policies. 

Some will undoubtedly interpose at this 
point the observation that largely the same 
objectives were present in the Swing, Wohl 
and Angelos cases, in which the Court va- 
cated injunctions issued by state courts. 
This is true, and some doctrinal distinction 
is called for, if the contention that the Court 
has not essentially departed from its origi- 
nal “picketing-free speech” attitude is to be 
maintained. Fortunately for our thesis, there 
is such a distinction. The state courts in the 
Swing and Angelos cases had based their 
injunctions, not on the “illegal objectives” 
criterion, but on the simple physical fact 
that there was no employment relationship 
between the picketing unions and the em- 
ployers picketed. This takes us to the cru- 
cial point. Such a basis for an injunction 
against picketing amounts to a blanket out- 
lawing of all picketing, regardless of ends 
or means, where it occurs outside the con- 
text of the employment relationship. Closely 
analogous would be the case of outlawing 
all speech at the center of town, leaving 
people free to speak out only in restricted 
areas. The Court was saying in the Swing, 
Wohl and Angelos cases only that govern- 
ment cannot, in view of the First Amend- 
ment, categorically and unqualifiedly outlaw 
picketing outside the employment relation- 
ship, any more than it can so outlaw pure 
speech. But the case is different where the 
attack is made, not on the mechanism of 
expression, but on the end of action. Thus 
government may say that employer inter- 
ference in union activities, restraints of 
trade and undesirable union objectives are 
unlawful; and if it happens that the unlawful 
ends are achieved by the use of vocal] de- 
vices, no violation of First Amendment rights 
exists. At any rate, no violation exists un- 
less the regulation of ends is in fact a sub- 
terfuge designed to reach and inhibit the 
essential features of those rights. 


On the basis of this analysis, it is easy to 
understand why the Court decided the 
Thornhill case as it did. The statute there 
involved flatly prohibited all picketing, re- 
gardless of ends or means. Again, this 
analysis explains the “plant” in the Wohl 
case which we have already discussed.™ As 
noted above, Mr. Justice Jackson suggested 


that the Court might have upheld the New 
York court’s injunction had it been based 
on the “illegal objectives” theory; and in 
the Hanke case, Mr. Justice Frankfurter re- 
minded us that “in Wohl this Court ex- 
pressly noted that the State courts had not 
found that the picketing there condemned 
was for a defined unlawful object.” In sum- 
mary, then, the situation is this: A direct 
and express outlawing of picketing will not 
be countenanced by the Supreme Court, 
where it is predicated merely on the basis 
that the picketing has occurred outside the 
employment relationship; that factor, ac- 
cording to the Court, is not an appropriate 
ground for a direct attack on a species of 
activity which is protected by the First and 
Fourteenth Amendments. On the other 
hand, if in the valid exercise of their power 
to rule, the states and the national govern- 
ment should outlaw certain objectives, any 
means utilized to achieve those objectives 
may incidentally fall within the ban, and 
may be prohibited, notwithstanding that the 
particular means may in other contexts come 
within the protection of the First and Four- 
teenth Amendments. This analysis makes 
all the Supreme Court’s “picketing-free 
speech” cases hang together except the 
Ritter case. That case establishes a separate 
opportunity for the direct outlawing of 
picketing; it suggests that government may 
directly and expressly prohibit picketing 
which crosses industrial boundary lines. 


Wane this explanation fits the facts of 
all the cases tolerably well, it does not 
satisfactorily cover all the language. The 
position taken here is that the Court has 
not—not yet, at any rate—essentially de- 
parted from its identification of picketing 
with speech. But some of the Court’s lan- 
guage in the recent cases challenges this 
view. Thus, speaking for the Court in the 
Hughes case, Mr. Justice Frankfurter made 
these two statements, among others: (1) 
“.. . while picketing is a mode of com- 
munication it is inseparably something more 
and different.” (2) “It has been amply 
recognized that picketing, not being the 
equivalent of speech as a matter of fact, is 
not its inevitable legal equivalert.’. In the 
Hanke case, he made these two statements: 
(1) “. .. while picketing has an ingredient 
of comimunication it cannot dogmatically be 
equated with the constitutionally protected 
freedom of speech.” (2) “The effort in the 
cases has been to strike a balance between 
the constitutional protection of the element 
of communication in picketing and ‘the 
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power of the State to set the limits of per- 
missible contest open to industrial comba- 
tants’.” Furthermore, dissenting in the 
Hanke case, Mr. Justice Minton had this to 
say: “I recognize that picketing is more 
than speech.” 

Now, at the risk of seeming simple- 
minded, it is submitted that this kind of 
language, if reflected upon for any time, 
creates intolerable perplexities. To say that 
picketing is both speech and “inseparably 
something more” is simply a contradiction 
in terms. Perhaps such contradictions are 
not too harmful in abstract classification, 
but a very vital practical consideration com- 
pels a distinction between speech and things 
which are something else. The Constitu- 
tion of the United States protects speech, 
but it does not—as written—protect things 
which are “inseparably more.” Further, an 
“ingredient of communication” does not or- 
dinarily operate to bring activities within 
the protection of the right of free speech. 
A slap in the face, or a kick in the pants, 
both tell a story; but no one has ever seri- 
ously argued that their narrative ingredient 
brings them within the protection of the 
Constitution. Either the Court is speaking 
too loosely in making statements such as 
those quoted in the preceding paragraph, or 
it is laying the groundwork for a future de- 
parture from all association of picketing 
with the right of free speech. 


b peace one considers the difficulties in- 
herent in the “objectives test,” and the 
complete soundness of the statement that 
picketing is “inseparably something more” 
than communication, it is dificult to feel 
any sadness over the prospect of an aban- 
donment by the Supreme Court of its iden- 
tification of picketing with speech. Of 
course, the position taken by the Court in 
the Thornhill case is understandable, and 
perhaps justifiable if one is willing to ac- 
cept the proposition that the Constitution 
not only is, but should be, what the Court 
says it is. But the conditions existing at the 
time of the Thornhill case are no longer 
with us. The union movement is now 
strongly entrenched, its right of self-organi- 
zation firmly recognized and statutorily en- 
forced. In the circumstances, unions do not 
need picketing as a comstitutional right. 
Their political power is such that the danger 
of statutes like the one condemned in the 
Thornhill case becoming widespread is nil; 
moreover, even a blanket prohibition of all 
pickéting today, assuming that this is in the 
realm of possibility, might not be critically 
harmful to unions. Thus; there is little rea- 
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son for reading picketing into the First and: 
Fourteenth Amendments, even from a nar- 
row union point of view—and there are 
substantial practical reasons in favor of 
reading it out. 

The most serious debility of the “objec- 
tives test” in combination with the identifica- 
tion of picketing and speech is of course 
the roving commission it gives the Supreme 
Court. Although the Court has in numer- 
ous instances stated that it may not appro- 
priately review the wisdom of state or 
national legislation, application of the “ob- 
jectives test” in picketing cases will inevita- 
bly require that sort of thing. Thus, to take 
only one example, Mr. Justice Minton 
clearly indicated in the Gazzam case that at 
least he would have decided the case dif- 
ferently had the state-court injunction been 
intended to prevent picketing for organiza- 
tional purposes: “Respondent does not con- 
tend that picketing per se has been enjoined 
but only that picketing which has as its 
purposes violation of the policy of the state. 
There is no contention that picketing di- 
rected at employees for organizational pur- 
poses would be violative of that policy. The 
decree does not have that effect.” Suppose 
that a state should provide, in connection 
with a statute fairly guaranteeing the right 
of employees to organize or to refuse to 
organize, that all coercive organizing tech- 
niques by unions are unlawful. Since it is 
tolerably widely recognized that picketing is 
a coercive technique, organizational picket- 
ing would probably be outlawed on any fair 
reading of the statute. The suggestion in 
Mr. Justice Minton’s statement is that he, 
at least, would be likely to strike down the 
statute as so applied. But would not this 
be in effect a ruling against the wisdom of 
the statute, just as all the Court’s “balanc- 
ing of interests” decisions are? 

One may criticize the “objectives test” 
also on the basis of the baffling problems of 
proof it raises. Going back to the Gazzam 
case, in which the union was enjoined from 
picketing designed to cause an employer to 
coerce union membership, what is the situa- 
tion if the union continues the picketing, but 
piously states that it is picketing for organ- 
izing purposes, not in order to enlist the 
employer’s aid? Exactly the same secondary 
pressures would exist, with the same end 
results: customers of the picketed employer 
would be reluctant to cross the picket line, 
as would members of affiliated unions who 
ordinarily made pickups or deliveries at the 
site of the picketing; and if the picketing 
could not be enjoined because it was de- 
signed only for organizational purposes, the 
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‘union would have achieved by indirection 


what it could not, under the Gazzam case, 
achieve directly. The employer would defi- 
nitely be induced to throw his weight on 
the side of the union, and thus the state 
policy against employer interference would 
be frustrated. Needless to say, this kind of 
possibility makes both the law and its crea- 
tors look pretty silly. 


As time goes on, as the union movement 
grows in strength and influence and as both 
state and national legislation begin to 
achieve at least a semblance of maturity and 
balance in the labor relations field, the iden- 
tification of picketing with speech appears 
more and more anomalous. The sentiment 
behind the Thornhill case, if not its crafts- 
manship, can be understood and appreciated. 
But the conditions in Alabama in 1940 and 
those in the nation generally today are so 
radically different that the balance of con- 
siderations has entirely changed. In 1940 
the identification of picketing with speech 
did the union movement more good than it 
did harm to any program of legislation. 
Today the situation is exactly reversed. 
Erasing the identification will do little real 
harm to unions; union power is in fact more 
soundly based when not resting on coercive 
tactics. Maintaining it threatens great harm 
to the development of a coherent and so- 
cially responsive legislative program. 

As an alternative to abandoning the iden- 
tification of picketing and speech, the Court 
may well reach the same result by increas- 
ing the emphasis on the ways in which 
picketing is “inseparably more” than com- 


munication. This shift in emphasis may per- 
mit of direct regulation of picketing 
notwithstanding the fact that some points in 
common with speech are*recognized. Rele- 
vant here is the concession by the Supreme 
Court that governments may deal directly 
with activities coming ordinarily within the 
scope of the First Amendment where there 
is a “rational connection between the pro- 
hibitions of [a] statute and its objects,” a 
“limited .. . abridgement of First Amend- 
ment rights” and a large public interest at 
stake.” One should not forget, either, that 
the Court has allowed regulation of activi- 
ties whose claim to the protection of the 
First Amendment is far more easily under- 
stood than is that of picketing—as, for ex- 
ample, sound trucks, parades and employer 
antiunion speeches. Speaking of such cases, 
Chief Justice Vinson said in another of the 
cases handed down on May 8, 1950: “.. 
the right of the public to be protected from 
evils of conduct, even though First Amend- 
ment rights of persons or groups are thereby 
in some manner infringed, has received fre- 
quent and consistent recognition by this 
Court.” * 

There are two chief deficiencies in this 
approach. First, it leaves as a perpetually 
open question the degree to which picketing 
may be successfully regulated. Second, it 
will seem, to many disinterested people, a 
shallow refusal to recognize that picketing, 
essentially an economic self-help technique, 
simply has no just claims to the mighty 
protection of the First and Fourteenth 
Amendments.” ' 





77See Chief Justice Vinson’s opinion in 
American Communications Association v. Douds, 
18 LABOR CASES { 65,760 (1950). 

% The case cited above, at p. 77,523. 

%* See, for example, Gregory, Labor and the 
Law, p. 346 and following (rev. ed., 1949); 
R. A. Smith, ‘“‘Labor Law Developments,’’ 44 
Michigan Law Review 1089, 1097-1098 (1946). 
At footnote 29 of the article by Professor 
Smith: ‘Even the simple, straightforward pick- 
eting situation, of the kind protected in the 
Thornhill and Swing cases, seems on analysis 
to bear little resemblance to the constitution- 
ally protected public utterance. In each case 


there may be said to be an appeal to the 
public, but. whereas the political orator must 
ordinarily depend on the persuasive quality of 
what he says to induce conviction, the picketer 
relies not so much on what he says as on the 
symbolic effect of the act of picketing. Of 
actual utterance or publication there is very 
little on the average picket line except of the 
epithetical variety. It seems a little absurd 
to think of the typical ‘unfair to organized 
labor’ banner line as ‘the dissemination of in- 
formation concerning the facts of a labor dis- 
pute’, to use Justice Murphy's language in the 
Thornhill opinion.”’ 








LABOR AND THE LAW MEETING 


The University of Michigan Law Schoo] will sponsor a series of lectures, 
commentaries and panel discussions June 26 to July 1 on “The Law and Labor- 
Management Relations” in Ann Arbor. Representatives ‘from many universities and 
bar associations will participate. Information may be obtained from Professor 
Russell A. Sinith, University of Michigan, Hutchins Hall, Ann Arbor, Michigan. 
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LABOR LAW IN THE MAKING—Continued from page 680 











In 1934 the interpretation of the law 
respecting acquisitions of stock control, 
which were later converted into outright 
purchase of assets, was extended. The 
Supreme Court held that if an acquiring 
corporation secured title to the physical 
assets of a corporation whose stock it had 
acquired before the Federal Trade Com- 
mission issued its final order, the Commis- 
sion lacks power to direct divestiture of the 
physical assets, even though the acquisition 
of stock control may have fallen within the 
prohibitions of Section 7 of the Clayton Act. 
(Arrow-Hart & Hegeman Electric Company 
v. Federal Trade Commission, 291 U. S. 587.) 


From 1945 through 1948 companion bills 
designed to close the loophole were regularly 
introduced in Congress, but failed to reach 
the floors for debate. 


FEPC Bill 


A Senate motion to limit debate and bring 
the Fair Employment Practices Commission 
bill (H. R. 4453) to the floor was defeated. 
The bill, as passed by the House, proposed 
establishing a five-member federal Fair Em- 
ployment Practices Commission to discour- 
age discrimination in employment, based on 
race, creed, color or national origin. The 
commission would be given the power to 
make surveys, distribute educational infor- 
mation and investigate job bias. An ad- 
visory body only, the commission could 
make recommendations in individual cases, 
but acceptance by an employer would be 
strictly voluntary. Persons “forcibly” re- 
sisting the commission or its agents during 
an investigation would be subject to a $500 
fine—the sole sanction provided. 


Maritime Hiring Halls 


A Senate subcommittee on labor-manage- 
ment relations, in a report to the full com- 
mittee, recommended favorably a bill (H. R. 
7807) to remove from the National Labor 
Relations Act the present ban on maritime 
hiring halls. 


Senate Kills NLRB Plan 


By a vote of fifty-three to thirty, the 
Senate passed a resolution disapproving the 
President’s plan to abolish the office of 
NLRB General Counsel, thus preventing the 
plan from taking effect. Under the plan, 
the General Counsel’s powers would have 


Labor Law in the Making 


been shifted to the Board and its chairman. 
Unless either house of Congress had taken 
action against the plan by May 23, it would 
have become effective automatically. 


State Legislation 


The legislatures of Louisiana, Massachu- 
setts and South Carolina are in regular ses- 
sion. Michigan is convened in special session. 


e Assignment of wages The term 
“assignment” in New York does not in- 
clude payroll deductions or sums checked 
off for union dues. Payroll deductions 
may be made by an employer in addition 
to payments permitted under a wage as- 
signment. However, when the total of 
the payments under the assignment and 
the payroll deductions exceed the wages 
due, the assignment takes priority over 
the payroll deductions (S. B. 110, ap- 
proved April 20, 1950, effective September 
1, 1950). 


@ Child labor Minors between four- 
teen and sixteen years of age in Kentucky 
may not be emploved in public bowling 
alleys (H. B. 409, law without approval, 
March 25, 1950). 


Discrimination Rhode Island has 
appointed a legislative committee to in- 
vestigate discriminatory practices in the 
hiring of employees who are forty years 
of age or over. The committee has been 
requested to make its report, embodying 
drafts of remedial legislation, before Feb- 
ruary 1, 1951 (H. B. 791, approved April 
12, 1950). 


Employment security . . . A decrease in 
an employer’s payroll due to a work 
stoppage caused by a labor dispute has 
been eliminated as a factor in determining 
an employer’s contribution rate under 
Mississippi's Employment Security Law 
(H. B. 609, approved April 10, 1950). 


e Fair employment practices The 
Massachusetts General Court has memo- 
rialized Congress to pass legislation cre- 
ating a federal Fair Employment Practices 
Act (H. B. 1152, adopted May 9, 1950). 


First aid . . . Employers operating fac- 
tories, shops, mechanical or mercantile 
establishments in Rhode Island will be 
required, after July 1, 1951, to furnish 
facilities for administering first aid (H. B. 
790, approved May 1, 1950). 
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@ Injunctions . . . A temporary injunction 
in a Massachusetts labor dispute case 
may be issued for five days only and then 
only if the court is satisfied that the defend- 
ant received advance notice of the time 
and place of application for the order or 
that every reasonable effort was made to 
give notice. Notice by mail, without proof 
of receipt, does not comply with the stat- 
ute. The law defines “labor dispute” and 
distinguishes it from an unlawful labor 
dispute and unlawful secondary boycott 
(S. B. 598, approved May 10, 1950). 


Restraining orders issued without notice 
to the opposite party, in Rhode Island 
labor dispute cases, are returnable on the 
next court day. The hearing takes prece- 
dence over all other matters except earlier 
cases in the same classification (S. B. 
173, approved April 25, 1950). 


® Minimum wages . . . The Rhode Island 
Director of Labor and the Commissioner 
of Minimum Wages have been given au- 
thority to bring actions for violations of 
the minimum wage law (S. B. 217, ap- 
proved April 26, 1950). 


© Occupational disease reports . . . Massa- 
chusetts has eliminated the fee payable by 


the Department of Labor to physicians 
for reports on treatment of occupational- 
disease cases (H. B. 1253, approved May 
11, 1950). 


e Payment of wages . . . A section has 
been added to the Rhode Island wage 
payment law permitting wage deductions 
for certain enumerated purposes, includ- 
ing check-off of union dues (S. B. 252, 
approved April 26, 1950). 


e Public utilities .. . New Jersey has re- 
pealed the sections of the law regulating 
labor disputes in the public utilities indus- 
try which required disputants, in the 
event an agreement could not be reached, 
to appear before a public hearing panel, 
and which authorized the panel to make 
recommendations to the Governor. Also, 
the amendment rescinds the power of the 
Governor to seize utilities if either side 
refuses to agree to the recommendations 
of the panel, but retains this power if a 
labor dispute threatens to disrupt service. 
In addition, unions and public utilities will 
be subject to a fine of $10,000 per day 
for refusal to abide by a decision or order 
of an arbitration board (S. B. 248, ap- 
proved March 30, 1950). 





THE “*REGULAR RATE”’ OF PAY DEFINITION—ITS ADVANTAGES 
—Continued from page 683 





exception, which calls for the use of a so- 
called “applicable” rate, permits an alterna- 
tive from the averaging method of deter- 
mining the “regular rate” by permitting the 
payment of overtime compensation at time 
and one half the rate which would be paid 
for the same kind of work if performed dur- 
ing nonovertime hours. Here, too, the ex- 
ception is subject to employer-employee 
agreement, the objective being to permit 
use of a simplified method which would 
result in payment to the employee of sub- 
stantially the same compensation he would 
receive if his “regular rate” were determined 
by the standard method. 


The third exception, also subject to em- 
ployer-employee agreement, permits the use 
of a so-called “established” rate for overtime 
computation purposes. In providing this 
exception to apply in rare situations, the act 
sp ifies that the rate established must be 
authorized by regulations issued by the Ad- 
ministrator of the Wage and Hour Division 
especially designed to. assure that it will 
result in overtime compensation for an em- 
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ployee substantially equivalent to what he 
would receive through the standard averag- 
ing method of determining his “regular rate.” 

These three exceptions are the only vari- 
ations the act provides from its standard 
“regular rate” formula for computing over- 
time compensation, and, as. such, quite 
naturally contain a number of requirements 
which must be met to make their use valid. 
Their inclusion in the amended act is indi- 
cative of the desire of the Congress to pro- 
vide variations for unique situations, but 
there was no intent that the use of these 
variations should result in the exclusion of 
some employees from the overtime benefits 
of the act. 

All in all, it may be said that Section 7 
of the Fair Labor Standards Act as amended 
is intended to make the overtime compensa- 
tion provisions of the act more understand- 
able and workable. And it is from this 
clarity in the act’s “regular rate” of pay 
provisions that I confidently expect to see 
improved employer-employee relations and 
improved compliance. [The End] 
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[In the 1923 case, the Illinois Supreme 
Court did hold unconstitutional a prior pro- 
vision that no deduction could be made 
from the employee’s usual salary or wages 
on account of the time off allowed for vot- 
ing. Nevertheless, this provision was re- 
enacted without substantial change in 1933, 
and again in 1943, and the Illinois Supreme 
Court has not directly passed upon either 
re-enactment. However, in a recent case 
under the Illinois Unemployment Compen- 
sation Act in Zelney v. Murphy, CCH 
Unemployment Insurance Reports, IIl. 
| 8212 (September 19, 1944), the Illinois 
court referred to its 1923 decision, and in 
declining to apply that rule to the Unem- 
ployment Compensation Act, indicated that 
a more liberal interpretation might be made 
at this time. There is, therefore, no assur- 
ance that the current provision against de- 
duction from an employee’s usual salary or 
wages for time off to vote would again be 
held unconstitutional.—EZditor.] 


Juries and Arbitration 


Sir: 

The Teller and Rothenberg articles on 
emergency strikes in your January and 
April issues provided some new, and em- 
bellished some old, slants on the broad ques- 
tion of industrial disputes. The Lasor Law 
JouRNAL is performing a substantial public 
service by providing a means for the wide 
dissemination of such articles. Messrs. 
Teller and Rothenberg are to be con- 
gratulated for their constructive approach 


toward finding a solution for our pressing 
labor probtem. 

The proposal in the Rothenberg article 
for using the jury system as suitable ma- 
chinery in connection with compulsory arbi- 
tration is both novel and questionable. 
While I may agree that “it is better to have 
simple justice than scholarly justice,” there 
is no reasonable assurance that a jury could 
provide either in the field of industrial dis- 
putes. We must remember that the jury’s 
only function in our judicial system is to 
find “facts”; and the jury, in so doing, func- 
tions under the supervision of a presumably 
qualified judge. Assuming that a jury is 
qualified to find the facts in a labor dispute, 
what is the law against which these facts 
will be applied and who shall make the ap- 
lication? If the jury is to be assigned to 
find both the law and the facts, the deci- 
sion would certainly be influenced, if not 
determined, by the careful selection of the 
jury. No jury selected in the usual manner 
could be expected to exercise the degree of 
objectivity that is necessary to balance 
delicately all of the essential considerations 
that make industrial disputes the trying 
problems that they are. 

The jury system has its place in our judi- 
cial scheme of things to resolve conflicting 
issues of fact which can be applied against 
established legal concepts, but I doubt that 
either unions or employers would care to 
have the average jury write a labor contract 
for them. 

O. S. Horpreckx 
MILWAUKEE, WISCONSIN 





NOT ALL UNIONS COME IN 


The smallest union in the United States 
and Canada is the fifty-year-old International 
Association of Siderographers (AFL), with 
a membership of fifty-six. (A siderographer 
is one who reproduces an engraving on a 
steel roll and then on plates from which 
banknotes, securities and postage stamps 
are printed.) 


The Bureau of Labor Statistics has issued 
a new directory of labor unions that brings 
back into focus the smaller unions that have 
been all but forgotten in the current pre- 
occupation with the bigger ones. 


THE LARGE ECONOMY SIZE 


One size difference is a sign of the times: 
While the UAW has a membership of 
nearly one million, the horseshoers have 
dwindled to a meagre 295. The largest 
unions are auto workers, teamsters, carpen- 
ters and steelworkers. Most jawbreaking 
title is International Association of Marble, 
Slate and Stone Polishers, Rubbers and 
Sawyers, Tile and Marble Setters, Helpers 
and Terrazzo Helpers, AFL. (From the 
Illinois Labor Bulletin.) 
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WE NEED A DEFINITION OF “INDEPENDENT CONTRACTORS”’ 


—Continued from page 688 





Necessity of Definition 


The Senate Finance Committee this spring 
conducted hearings regarding the definition 
of “employees” contained in the proposed 
social security bill (H. R. 6000) which has 
passed the House and is to be considered 
by the Senate. This bill would eliminate the 
provision known as the Gearheart Resolu- 
tion (Public Law 642) passed by the 
Eightieth Congress. This present law pro- 
vides for the common-law concept of “inde- 
pendent contractor.” H. R. 6000 would 
eliminate even this attempt at definition. 

A clarifying and consistent definition is 
necessary to end the present conflict, con- 
fusion and turmoil from an administrative 


point of view as well as from a labor rela- 
tions point of view. Such a step is essential, 
not only in fairness to the larger concerns 
which may be awarding contract work, but 
as an aid to small businessmen who are 
now employers, or who may wish to start 
up a new enterprise. 

Employment as well as production could 
be increased by removal of the restraints 
which now exist to retard normal economic 
development. Each new “business” can 
contribute to the economic strength of our 
communities dependent upon the lumber in- 
dustry or dependent upon any other indus- 
try where an “employee” may become an 
employer by starting out initially as an 
“independent contractor.” [The End] 
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A LOOK BACK 


May 23 





General Motors Corporation and the CIO-UAW, without resort to 
strike and six days before the old contract expired, signed a five-year 
contract calling for a nineteen-cent package gain. The contract, 
which cannot be reopened for five years, came as a surprise announce- 
ment after less than a month of secret bargaining. It calls for a 
four-cent-an-hour wage boost each year, $100-a-month pensions, a 
modified union shop and the cost-of-living wage formula. General 
Motors stock, touched off by the announcement shortly before 
market closing time, raced to its highest price since 1929. This 
most active issue of the day closed 17g higher, at 87. 


May 19 





May 18 


May 16 


May 15 


May 11 


May 10 


The Senate refused, with fifty-two affirmative and thirty-two nega- 
tive votes, an attempt to invoke the cloture rule and bring to a vote 
Senator Lucas’ motion to take up the FEPC Bill. Under Senate 
rules, sixty-four affirmative votes are required to invoke cloture 
procedures. 


The railroad firemen’s strike ended after both sides agreed upon 
arbitration. -Cost of the six-day walkout was estimated at $40 to 
$50 million, including wages and business lost. 


The Commerce Department reported that production of goods and 
services rose $7,200,000,000 during the first quarter of the year and 
indicated an ann:al rate of $263,900,000,000. 


Washington reported rising employment and a probable working 
force of 60,000,000 this year. 


The Senate voted 53-30 against President Truman’s plan to abolish 
the NLRB General Counsel’s office. House action is now unnecessary. 


The Brotherhood of Locomotive Firemen and Enginemen struck 
against four major railroad systems. About 18,000 firemen and 
200,000 others were directly affected by the strike. 


May 8 





May 4 





The Senate battle over the compulsory fair employment practices 
commission bill began with Southern Democrats determined to fili- 
buster it to death. 


Chrysler Corporation’s 100-day-old strike ended, although final 
approval must be voted by both parties. The average worker lost 
$1,000 in wages. The total cost of the strike was $1,383,720,880, 
second only to the 1945-1946 General Motors strike which cost 
$1,457,000,000. Among the main issues agreed upon were pensions 
of $100 a month, including social security, and a three-cent-an-lou 
company-paid health and life insurance plan. 

























































